
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 21,2010

Ms. Debra Goetz Rosenberg
Atlas & Hall, L.L.P.
P.O. Box 3725
McAllen, Texas 78501

0R2010-09044

Dear Ms. Rosenbery:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 383331.

Hidalgo County (the "county"), which you represent, received a request for nine categories
ofinformation pertaining to the reorganization ofPrecinct 1, including documents pertaining
to a named consultant. The county received a second request for "fifteen categories of
information pertaining to the same reorganization, including documents prepared to comply
with certain Civil Service Commission Rules. You state you will redact personal
information subj ect to section 552.117 ofthe Government Code under section 552.024 ofthe
Government Code. 1 You claim that the remaining requested information is excepted from
disclosure under sections 552.103 and 552.107 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note that to the extent any additional responsive information existed on the dates
the county received the requests, we assume you have released such information. Ifyou have

1See Gov't Code § 552.024(c)(2) (if employee or official or former employee or official chooses not
to allow public access to his or her personal information, the governmental body may redact the infonnation
without the necessity of requesting a decision from this office). We note that an individual's personal post
office box number is not a "home address" and, therefore, may not be"withhe1d under section 552.117. See id.
§ 552.117; Open Records Decision No. 622 at 4 (1994) (legislative history makes clear that purpose of
section 552.117 is to protect public employees from being harassed at home) (citing House Committee on State
Affairs, Bill Analysis, H.B. 1979, 69th Leg. (1985» (emphasis added).
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not released any such information to the requestor, you must do so at this time. See Gov't
Code §§ 552.301(a), .302; see also Open Records Decision No. 664 (2000) (ifgovernmental
body concludes that no exceptions apply to requested information, it must release
information as soon as possible). .

Next, we note the submitted documents include agendas of public meetings. The agendas
of a governmental body's public meetings are specifically made public under the Open
Meetings Act, chapter 551 of the Government Code. See Gov't Code § 551.041
(governmental body shall give written notice of date, hour, plane, and subject of ,each
meeting). Although you assert this information is excepted under sections 552.103
and 552.107 of the Government Code, as a general rule, the exceptions to disclosure fO'und
in the Act do not apply to information that other statutes make public. See Open Records
Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Accordingly, the submitted agendas, which
we have marked, must be released in accordance with the Open Meetings Act.

We also note some of the submitted information is made expressly public under
section 552.022 of the Government Code, which provides,in relevant part, as follows:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body;

(15) information regarded as open to the public under an agency's
policies[.]

Gov't Code § 552.022(a)(3), (15). The submitted documents contain information in
contracts relating to the receipt or expenditure of public funds that is subject to
section 552.022(a)(3). The submitted information also contains job descriptions, which are
usually open to the public as part of ajob posting. If the county regards the submitted job
descriptions as open to the public, then the county may withhold this information, which we
have marked subject to section 552.022(a)(15), along with the remaining information we
have marked subject to section 552.022(a)(3), only to the extent they are made confidential
under other law.. Although you argue this information is excepted from disclosure under
section 552.103 of the Government Code, this section is a discretionary exception and, as
such, is not other law for purposes ofsection 552.022. See id. § 552.007; DallasArea Rapid
Transit v. Dallas Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.)
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(governmental body may waive Gov't Code § 552.103); see also Open Records Decision
Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 473 (1987) (governmental
body may waive section 552.103). Therefore, the information we have marked as subject to
section 552.022(a)(3) may not be withheld under section 552.103. The submitted job
'descriptions, which we have marked, may not be withheld under section 552.103 pursuant
to section 552.022(a)(15) ifit is regarded by the county as open to the public.

Next, we turn to your arguments against disclosure ofthe remaining submitted information.
You claim some of the remaining information is excepted from disclosure by
section 552.107(1) ofthe Government Code, which protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden ofproviding the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).

First, a governmental body must demonstrate that the information constitutes or documents
a communication. Id. at 7. Second, the communication must have been made "for the
purpose offacilitating the rendition ofprofessional legal services" to the client governmental
body. TEx. R. EVID. 503(b)(1). The privilege does not apply when an attorney or
representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client governmental body. In re Texas Farmers Ins.
Exch., 990 S.W2d337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client
privilege does not apply if attorney acting in a capacity other than' that of attorney).
Governmental attorneys often act in capacities other than that ofprofessional legal counsel,
such as administrators, investigators, or managers. Thus, the mere fact thata communication
involves an attorney for the government does not demonstrate this element.

Third, the privilege applies only to communications between or among clients, client
representatives, lawyers, and lawyer representatives. TEx. R. EVID. 503(b)(1). Thus, a
governmental body must inform this office ofthe identities and capacities ofthe individuals
to whom each communication at issue has been made. Lastly, the attorney-client privilege
applies only to a confidential communication, meaning it was "not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
ofprofessional legal services to the client or those reasonably necessary for the transmission
of the communication." Id. 503(a)(5). Whether a communication meets this definition
depends on the intent ofthe parties involved at the time the information was communicated.
Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no pet.). Moreover,
because the client may elect to waive the privilege at any time,'a governmental body must
explain that the confidentiality ofa communication has been maintained. Section 552.1 07(1)
generally excepts an entire communication that is demonstrated to be protected by the
attorney-client privilege unless otherwise waived by the governmental body. See Huie v.
DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication,
including facts contained therein).
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You state the information at issue consists of communications between your firm, as the
county's attorneys, and county personnel that were made for the purpose ofproviding legal
advice to the county. You state these communications were made in confidence and their
confidentiality has been maintained. Based on your representations and our review, we find
you have demonstrated the applicability of the attorney-client privilege to the information
at issue. Therefore, the county may withhold this information, which we have marked, under
section 552.107 of the Government Code.2

You claim the remaining submitted information is excepted from disclosure under
section 552.103 of the Government Code, which provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a politic~al subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving agovernniental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public information for
access t6 or duplication of the information.

Gov't Code § 552.103(a), (c). A governmental body that raises section 552.103 has the
burden ofproviding relevant facts and documents sufficient to establish the applicability of
this exception· to the information that it seeks to withhold. To meet this burden, the
governmental body must demonstrate that (1) litigation was pending or reasonably
anticipated on the date of its receipt of the request for information and (2) the information
at issue is related to the pending or anticipated litigation. See Univ. ofTex. Law Sch. v. Tex..
Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); Heardv. Houston Post
Co., 684 S.W.2d210 (Tex. App.-Houston [lstDist.] 1984, writrefdn.r.e.). Bothelements
of the test must be met in order for information to be excepted from disclosure under
section 552.103. See Open Records Decision No. 551 at 4 (1990).

You inform us the county received the first request for information on March 29,2010, and
the second request for information on April 1, 2010. You inform us that the county became
aware on April 20, 2010, ofa lawsuit filed against it concerning the reorganization which is
at issue in both requests. You also state the county became aware on April 20, 2010 of

2As our ruling for this information is dispositive, we need not address your remaining argument against
its disclosure. .
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nineteen grievances filed against it related to the reorganization Based on your
representations and our review, we conclude that litigation was not pending when the county
received either of the requests for information. Further, you have not demonstrated that
litigation was reasonably anticipated when the county received either request. Therefore, we
find that the county may not withhold any of the remaining submitted information under
section 552.103 of the Government Code. We note, however, that some of the remaining
information is subject to sections 552.130, 552.136, and 552.137 ofthe Government Code.3

Section 552.130 of the Government Code excepts from disclosure information that relates
to a Texas motor vehicle title or registration issued by an agency of this state. Gov't Code
§ 552.130(a)(2). Accordingly, the department must withhold the Texas motor vehicle
information we have marked in the remaining information under section 552.130.

Next, section 552.136 of the Government Code provides that "[n]otwithstanding apyother
provision ofthis chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential." Id.
§ 552.136. This office has concluded that insurance policy numbers constitute access device
numbers for purposes of section 552.136. Accordingly, the county must withhold the
insurance policy numbers we have marked under section 552.136.

Finally, we note the remaining information contains personal e-mail addresses subject to
section 552.137 of the Government Code. Section 552.137 excepts from disclosure "an
e-mail address ofa member ofthe public that is provided for the purpose ofcommunicating
electronically with a governmental body," unless the member of the public consents to its
release or the e-mail addressisofatypespecificallyexcludedbysubsection(c).Id.
§ 552.137(a)-(c). Section 552.137 is not applicable to an institutional e-mail address.an
Internet website address, or an e-mail address that a governmental entity maintains for one
of its officials or employees. The e-mail addresses we have marked do not appear to be of
types specifically excluded by section 552.137(c). Accordingly, the county must withhold
the marked e-mail addresses under section 552.137, unless the owners have affirmatively
consented to release.4 See id. § 552.137(b).

We note that some of the remaining information is protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of

. 3The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).

4We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including insurance
policy numbers under section 552.136 ofthe Government Code and an e-mail address ofa member ofthe public
under section 552.137 of the Government Code, without the necessity of requesting an attorney general
decision.
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records that are copyrighted. Attorney General Opinion JM-672 (1987). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. Id. If a member of the public wishes to make copies ofcopyrighted materials,
the person must do so unassisted by the governmental body. In making copies, the member
of the public assumes the duty of compliance with the copyright law and the risk of a
copyright infringement suit. See Open Records Decision No. 550 (1990).

In summary, the county may withhold the information we have marked under
section 552.1 07 of the Government Code. The county must withhold the information we
have marked under sections 552.130, 552.136, and 552.137 of the Government Code. The
remaining information must be released, but any information protected by copyright must be
released in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

.If[Jffifb vrJ-'cot ti7llrt~
Tamara H. Holland
Assistant Attorney General
Open Records Division

THH/jb

Ref: ID# 383331

Enc. Submitted documents

c: 2 Requestors
(w/o enClosures)


