
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 22,2010

Mr. Leonard V. Schneider
Attomeys for the City of Magnolia
Liles Parker PLLC
525 East Sam Houston Parkway North, Suite 415
Houston, Texas 77060

0R2010-09141

Dear Mr. Schneider:

You ask whether certain infollnation is 'subject to required public disclosure under the
Public InfOlmation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was
assigned ID# 383709. '

The Magnolia Police Department (the "depaliment")! which you represent, received a request
for twelve categories of infOlmatioll pertaining to a specified case, including infollnation
pertaining to any officers involved in the case. You state you do not maintain infollnation
responsive to some categories of the request. 1 You state you have released or will release
some of the requested information to the requestor with redactions pursuant to the previo1;1s
detelminations issued by this office in Open Records Decision Nos. 670 (2001) and 684
(2009).2 You claim portions of the submitted illfonnation are excepted from disclosure

IWe note that the Act does not require a governmental body to release information that did not exist
when a request for infOlmation was received or to prep,are new infonnation in response to a request. See Eeon.
Opportunities Dev. CO/po v. Bustamante, 562 S.W2d 266,26'7-68 (Tex. Civ. App.-San Antonio 1978, writ
dism'd); Open Records Decision Nos. 605 at 2 (1992),452 at 3 (1986),362 at 2 (1983).

2See Open Records DecisionNo. 670 at 6 (2001) (authorizing all govenimental bodies that are subject
to the Act to withhold home addresses and telephone numbers, personal cellular telephone numbers, personal
pagernumbers, social securitynwnbers, and family member infonnation, ofpeace officers without the necessity
ofrequesting attorney general decision under section 552.1 17(a)(2); see also Gov't Code § 552.301(a); Open
Records DecisionNos. 673 (2001) (delineating circumstancesunder whichattorney general decision constitutes
previous detenmnationunder section 552.301),684 (2009) (previous detemunation to all governmental bodies
authorizing them to withhold ten categories of information without the necessity of requesting an attorney
general decision.).
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under sections 552.101, 552.108, and 552.117 of the Govenunent Code. We have
considered the exceptions you claim and reviewed. the submitted representative sample of
information.3

.

You claim section 552.108(a)(1) of the Government Code for pOltions of the submitted
information. Section 552.108(a)(1) except~ from disclosure "[i]nformation held by a law
enforcement agency or prosecutor that deals with the detection, investigation, or prosecution
of crime . . . if . . . release of the infonnation would interfere with the detection, .'
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A goverrnriental
body must reasonably explain how and why section 552.108 is applicable to the information
atissue. See id. § 552.301(e)(1)(A);ExpartePruitt, 551 S.W.2d 706 (Tex. 1977). You state
the information you have marked as pages 3-10 and 132..141 is related to an ongoing
criminal investigation and prosecution. We note the i.nformation at issue includes a statutory
warning and notice of suspension. Because copies of these documents, which we have
marked, have been provided to the anestee, we find that their release will not interfere with
the detection, investigation, or prosecution of crime. See Gov't Code § 552.108(a)(1).
Therefore, the department may not withhold these documents under section 552.108(a)(1).
Further, pages 132-141 relate to an internal affairs investigation conducted by the
departmerit. Section 552.108 is generally not applicable to information relating to an
administrative investigation that did not result in a criminal investigation orprosecution. See

.Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.-.El Paso 1992, writ denied)
(statutorypredecessor to section 552.108 not applicable to internal investigation that did not
result in criminal investigation or prosecution); see also Open Records Decision No. 350
at 3-4 (1982). However, you explain that pages 132-141 also relate to the ongoing criminal
investigation. Based. on your representations and our review, we. agree that
section 552.108(a)(1) is applicable to the remaining information at issue. See Houston
Chronicle Publ'g Co. v. City ofHouston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th.
Dist.] 1975), writrefdn.r.e.percuriam, 536 S.W.2d 559 (Tex. 1976) (court delineates law
enforcement interests that are present in active cases). .

As you acknowledge, basic infornlation about an arrested person, an an'est, or a crime is not
, excepted from disclosure under section 552.108. Gov't Code § 552.108(c). Such basic
information refers to the infOlmation held to be public in Houston Chronicle. See 531
S.W.2d at 186-8; see also Open Records Decision No. 127 (1976) (summarizing types of
information deemed public by Houston Chronicle). Thus, with the exception of basic
information, which you state you have released, and the statutory warning and notice of
suspension, which we have marked, the department may withhold the information at issue
under section 552.108(a)(1) ofthe Government Code.

3We assume that the "representative sample" ofrecorcls submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infonnation than that submitted to this
office.
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We note the statutOly warning 'and the notice ofsuspension contain a Texas driver's license
number. Section 552.130 of the Government Code excepts from disclosure information
relating to a motor vehicle operator's or driver's license orpennit issued by an agency ofthis
state.4 See Gov't Code § 552.130(a)(1). The departmentmust withhold the Texas driver's
license number we have marked under section 552.130 of the Government Code.,

Section 552.101 ofthe Government Code excepts from disclosure "information considerC:!d
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses section 411.083 of the Government Code
which pertains to criminal history record infoffimtion ("CRRI") generated by the National
Crime Information Center or by the Texas Crime Information Center. Title 28, part 20 ofthe
Code ofFederal Regulations governs the release ofCRRI that state agencies obtain from the
federal government or other states. See Open Records DecisionNo. 565 (1990). The federal
regulations allow each state to follow its individual law witl1 respect to CRRI it generates.
See id. Section 411.083 of the Government Code deems confidential CRRI that the
Department of Public Safety ("DPS") maintains, except 1hat DPS may disseminate this
information in accordance with chapter 411, subchapter F of the Government Code.. 'See
Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice
agency to obtain CRRI; however, a criminal justice agencymay onlyrelease CRRI to another
criminal justice agency for a criminal justice purpose. See id. §411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CRRI from DPS or
another criminal justice agency; however, those entities may not release CRRI except as
provided by chapter 411. See generally id. §§ 411.090-.127. Furthermore, any CRRI
obtained from DPS or any other criminal justice 'agency must be withheld under section
552.101 of the Government Code in conjunction with Govenmlent Code chapter 411,
subchapter F. Upon review, we find the department must withhold the CHRI we have
marked under section 552.101 in conjunction with chapter 411 of the Government Code.

Section 552.1 01 also encompasses the Medical Practice Act (the "MPA"), subtitle B oftitle 3
of the Occupations Code. Section 159.002 of the MPA provides in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

4The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordimrrilywill not raise other exceptions. See Open Records Decision Nos,481 (1987),480 (1987),
470 (1987).
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(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent tha.t disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). This office has concluded the protection afforded by section
159.002 extends o~ly to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Although you contend that the MPA is applicable to some,. of the remaining
information, you have not demonstrated that any of the infOlmation at issue constitutes a
record ofthe identity, diagnosis, evaluation, or treatment ofa patient by a physician for the
purposes of the MPA. See Occ. Code § 159.002(a)-(c). We therefore conclude the
department may not withhold any of the remaining infOlmation on the basis of the MPA.

Section 552.101 also encompasses section 611.002 oftlle Health and Safety Code, which
provides in part:

\

(a) Communications between a patient and a professional, and records ofthe
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611;0045.

Health & Safety Code § 611.002(a)-(b); see also id. § 611.001 (defining "patient" and
"professional"). Sections 611.004 and 611.0045 provide for access to information that is
made confidential by section 611.002 only by certain individuals. See id.
§§ 611.004,611.0045; Open Records Decision No. 565 (1990). Although you contend that
section 611.002 is applicable to portions of the remaining information, you have not
demonstrated any ofthe infonnation at issue consists of records of the identity, diagnosis,
evaluation, or treatment of a patient that are created ormaintained by a professional for
purposes ofsection 611.002. We therefore conclude that the department may not withhold
any of the remaining infonnation under section 552.101 of the Government Code in
conjunction with section 611.002 of the Health and Safety Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects infonnation if (1) the infoffilation contains highly intimate or
embarrassing facts, the publication ofwhich would be highly objectionable to a reasonable
person, and (2) the information is not oflegitimate eoncem to the public. Indus. Found. v.
Tex. Indus. AccidentBd., 540 S.W.2d668, 685 (Tex.1976). To demonstrate the applicability
ofcommon-law privacy, both prongs ofthis test must be met. Ia'. at 681-82. This office has
found that personal financial infomlation not relating to the financial transaction between an
individual and a governmental body is excepted from required public disclosure. See Open .
Records Decision Nos. 600 (employee's designation of retirement beneficiary, choice of ;
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insurance carrier, election ofoptional coverages, direct deposit authorization, forms allowing
employee to allocate pretax compensation to group insurance, health care or dependent
care), 545 (1990) (deferred compensation infornlation, participation in voluntary investment
program, election ofoptional insurance coverage, mortgagepayments, assets, bills, and credit
history), 423 at 2 (1984) (scope of public e1,11ployee privacy is narrow). We also note the
public generally has a legitimate interest in information that relates to public employment
and public employees. See Open Records Decisions Nos. 562 at 10 (1990) (personnel file
information does not involve most intimate aspects ofhuman affairs, but in fact touches on
matters of legitimate public concern), 542 (1990), 470 at 4 (1987) (public has legitimate
interest injob qualifications and perfornlance ofpublic employees), 444 at 5-6 (1986) (public
has legitimate interest inknowing reasons for dismissal, demotion, promotion, or resignation
of public employees), 423 at 2 (1984) (scope ofpublic employee privacy is narrow).

Upon review, we find the infonnation we have marked is highly intimate or embarrassing
and not of legitimate public concern. Accordingly, the department must withhold the
information we have marked under section 552.101 in conjunction with common-law
privacy. You also assert the dlUg test results of the officers at issue are confidential;
however, we conclude there is a legitimate public interest in this information. Furthermore,
we find that no portion ofthe remaining information is highly intimate or embarrassing and
ofno legitimate concern to the public. Consequently, the department may not withhold any
ofthe remaining informationunder section 552.101 ofthe Govermnent Code in conjunction
with common-law privacy.

You state you will redact the infonnation you have marked under section 552.117(a)(2) of
the Government Code pursuant to the previous determination issued to all govermnental
bodies in Open Records Decision No. 670 (2001). As stated previously, Open Records
Decision No. 670 authorizes the withholding of home addresses and telephone numbers,
personal cellular telephone numbers, personal pager numbers, social security numbers, and
family information, ofpeace officers, without the necessity ofrequesting an attorney general·
decision. In this instance, we note the remaining information includes additional information
subject to section 552.117 of the Govermnent Code. Therefore, we will address the
applicability of section 552.117 to the infonnation at issue. Section 552.117(a)(2) of the
Government Code excepts from public disclosure a peace officer's home address and
telephone number, social security number, and family member information regardless of
whether the peace officer made an election under section 552.024 ofthe Government Code.'
Gov't Code § 552.117(a)(2). Section 552.117(a)(2) applies to peace officers as defined by
article 2.12 ofthe Code ofCriminal Procedure. In this instance, one of the officers at issue
is no longer employed by the department, and it is unclear whether sheis currently a licensed
peace officer as defined by article 2.12. Accordingly, ifthis former employee is currently a
licensed peace officer as defined by article 2.12, then the department must withhold her
information pursuant to section 552.117(a)(2) of the Govermnent Code. Additionally, the
department must withhold the remaining peace officers' personal infonnation, which we
have marked, under section 552.117(a)(2) of the Govermnent Code..
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If the former employee is no longer a licensed peace officer, then her personal information
maybe subject to section 552.117(a)(1) of the Govemrnent Code. Section 552.117(a)(1)
excepts from disclosure the home address and telephone number, social secudtynumber, and
family member information of a CUlTent or fonner ~:mployee of a govemmental body who
requests this information be kept confidential lmder section 552.024. See Gov't Code
§ 552.117(a)(1). Whether a particular item of information is protected by section
552.117(a)(1) must be detennined at the time of the govemmental body's receipt of the
request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may only be withheld under section 552.117(a)(1) on behalf of a cunent or
former employee who made a request for confidentiality under section 552.024 prior to the
date ofthe govemmental body's receipt ofthe request for the information. Information may
not be withheld under section 552.117(a)(1) on behalfofa cunent or former employee who
did nottimelyrequestunder section 552.024 the information be kept confidential. Therefore,
to the extent the former officer timely requested confidentiality under section 552.024, the
department must withhold the infonnation we have marked under section 552.117(a)(l).5

In summary, with the exception ofbasic infonnation, which you state you have released, and
the statutory warning and notice ofsuspension, which we have marked, the department may
withhold the information you have indicated under section 552.108(a)(1) ofthe Govemment
Code. In releasing the statutOly warning and notice of suspension, the department must
withhold the information we have marked under section 552.130 of the Govemment Code.
The department must withhold the CHRI we have marked under section 552.101 of the
Govemment Code in conjunction with chapter 411 of the Govemment Code. The
department must withhold the infonnation we have marked under section 552.101 of the
Govemment Code in conjunction with common-law privacy. If the fornler employee is
cUlTentIy a licensed peace officer as defined by article 2.12, then the department must
withhold her information pursuant to section 552.117(a)(2) of the Government Code.
Additionally, the department must withhold tIle remaining peace officers' personal
information, which we have marked, under section 552.117(a)(2) ofthe Govemment Code.
If the former employee is no longer a licensed peace officer, the department must withhold
herinformation under section 552.117(a)(l) ofthe Government Code, ifthe foimer employee
timely requested confidentiality under section 552.024 of the Govelmnent Code. The
remaining information must be released to the requestor.

This letter ruling is limited to the paliicular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and of the requestor. For more information concerning those rights and .

SWe note that to the extent the fonner employee's infollnation is not excepted under section 552.117
ofthe GovernmentCode, section552.147(b) ofthe GovernmentCode authorizes a governmentalbody to redact
a living person's social securitynumber from public release without the necessity ofrequesting a decision from
this office under the Act. Gov't Code § 552.147..
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Administmtor ofthe Office ofthe Attorney
General, toll free, at (888) 672-6787.

Sincerely,

~~
Adam Leiber
Assistant Attorney General
Open Records Division

ACLltp

Ref: ID# 383709

Ene. Submitted documents

c: Requestor
(w/o enclosures)


