GREG ABBOTT

June 22,2010

Mr. Mark J. Schnall

Langley & Banack, Inc.

Trinity Plaza II.

745 East Mullberry, Suite 900
San Antonio, Texas 78212-3166

OR2010-09163
Dear Mr. Schnall:

You ask whether certain information is Subj ect to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID#383555.

The Selma Police Department (the “department™), which you represent, received two
requests from the same requestor for several categories of information pertaining to two
police officers, including the following: 1) all information regarding disciplinary
investigations and actions, both formal and informal, taken against the officers; 2) the names
of persons who have made any complaints against these officers and copies of any reports
or statements they may have filed; 3) a list of persons arrested by the officers who made
complaints as aresult of the arrest, including details of the arrest and arrestee; 4) the officers’
listed ages, law enforcement backgrounds, and previous employment; 5) all civil service
records retained by the department for both officers; 6) all payroll records, records of other
payments, or records of any other compensation contained within these officers’ human
resources files; 7) any and all training records for the officers, as well as the training records
for the officer in charge of Standard Field Sobriety Testing and Breath Testing. You claim
that the submitted information is excepted from disclosure under sections 552.101, 552.103,
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552.117, 552.130, 552.136, 552.147 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted representative sample of information.'

Section 552.103 of the Government Code provides:

() Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(2), (c). When a governmental body receives a request for information
that relates to pending or anticipated litigation, it may raise section 552.103 as an exception
to disclosure in order to protect its litigation interests. See Gov’t Code 552.103; Open
Records Decision No. 551 at 4 (1990) (noting that predecessor to section 552.103 protects
discovery process and avoids interference in matters properly resolved in court by excepting
from disclosure information when access to such material is more appropriately sought
through discovery). The governmental body claiming this exception bears the burden of
providing relevant facts and documents to demonstrate the applicability of the exception.
The test for meeting this burden is a showing that (1) litigation is pending or reasonably
anticipated on the date the governmental body received the request for information, and
(2) the information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard v. Houston Post
Co.,684 S.W.2d210, 212 (Tex. App.—Houston [1st Dist.] 1984, writref’d n.r.e.); ORD 551
at 4 (1990). A-governmental body must meet both prongs of this test for information to be
excepted under section 552.103(a).

You inform us that the information at issue relates to a pending criminal prosecution. You
assert that the department is a party to the prosecution because the offenses took place in the

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of mformatlon than that submitted to this
- office.
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City of Selma and the arresting officers are department officers. However, we note that the
department is not named as a party to this pending litigation. Thus, the department does not
have a litigation interest in the matter for purposes of section 552.103. In such a situation,
we require an. affirmative representation from the governmental body with the litigation
interest that the governmental body wants the information at issue withheld from disclosure
-under section 552.103. However, you have not provided this office with an affirmative
representation from any governmental body with a litigation interest that the governmental
body wishes the information at issue to be withheld pursuant to section 552.103. .
Accordingly, ‘the department may not withhold the requested information under
section 552.103 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code'§ 552.101. Section 552.101 encompasses information protected by other statutes,
including section 58.007 of the Family Code, which makes confidential juvenile law
enforcement records relating to conduct that occurred on or after September 1, 1997. The
relevant language of section 58.007 reads: '

(¢) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

~(1) if maintained on paper or microfilm, kept separate from adult
ﬁles and records;

(2) if maintained electronically in the same computer system as
‘records or files relating to adults, be accessible under controls that are
-Separate and distinct from controls to access electromc data
concerning adults and

i (3) maintained on a local basis only and not sent to a central state or
‘federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). For purposes of section 58.007(c), “child” means a person who is
ten years of age or older and under seventeen years of age at the time of the reported conduct.
See id. § 51.02(2). You raise section 552.101 in conjunction with section 58.007 for a
portion of the‘information at issue. Upon review, we find you have failed to demonstrate
how the information you have marked consists of juvenile law enforcement records for
purposes of section 58.007. Consequently, the information at issue is not confidential under
'section 58.007 and may not be withheld under section 552.101 on that basis.
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Section 552.101 also encompasses criminal history records information (“CHRI”) generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28 of part 20 of the Code of Federal Regulations governs the release of CHRI that states
obtain from the federal government or other states. See Open Records Decision No. 565
(1990). The federal regulations allow each state to follow its individual law with respect to
CHRI it generdtes. Jd. Section 411.083 of the Government Code deems confidential CHRI
that the Departtnent of Public Safety (“DPS”) maintains, except that DPS may disseminate
this information as provided in chapter 411, subchapter F of the Government Code. See
Gov’t Code §411.083. We note that the term CHRI does not include driving record
information. See id. § 411.082(2)(B). Upon review, we find that portions of the submitted
information consist of confidential CHRI. Accordingly, the department must withhold this
information, which we have marked, pursuant to section 552.101 of the Government Code
in conjunction with section 411.083 of the Government Code. However, none of the
remaining information you have marked constitutes CHRI for purposes of chapter 411.
Therefore, none of the remaining information may be withheld on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which excepts from public disclosure private information about an individual if the
information (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
This office has found that personal financial information not relating to a financial
transaction bétween an individual and a governmental body is.generally protected by
common-law privacy. See Open Records Decision Nos. 600 (1992) (employee’s designation
of retirement 1L?f)‘éneﬁciary, choice of insurance carrier, election of optional coverages, direct
deposit authorization, forms allowing employee to allocate pretax compensation to group
insurance, health care or dependent care), 545 (1990) (deferred compensation information,
participation in' voluntary investment program, election of optional insurance coverage,
mortgage payitients, assets, bills, and credit history). Upon review, we find that portions of
the information at issue are highly intimate or embarrassing and of no legitimate public
interest. Accordingly, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy.
However, we note that portions of the remaining information at issue pertain to a current
employee of the department and his conduct in the workplace. As we have explained on
many occasions, information concerning public employees and public employment is
generally a matter of legitimate public interest. See, e.g., Open Records Decision Nos. 562
at 10 (1990) (personnel file information does not involve most intimate aspects of human
affairs but in fact touches on matters of legitimate public concern), 470 at 4 (1987) (job
performance does not generally constitute public employee’s private affairs), 444 at 3 (1986)
(public has obvious interest in information concerning qualifications and performance of
government employees), 405 at 2 (1983) (manner in which public employee’s job was
performed carihot be said to be of minimal public interest), 329 (1982) (reasons for
employee’s resignation ordinarily not private). The department may not, therefore, withhold
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any portion of :‘fthe remaining information under section 552.101 of the Government Code in
conjunction with common-law privacy.

Section 552.117(a)(2) excepts from public disclosure a peace officer’s home address and
telephone number, social security number, and family member information regardless of
whether the peace officer made an election under section 552.024 of the Government Code.
Gov’t Code § 552.117(a)(2). Section 552.117(a)(2) applies to peace officers as defined by
article 2.12 of the Code of Criminal Procedure. We note that section 552.117(a)(2) is not
applicable to a former spouse or the fact that a peace officer has been divorced. We
understand that the individuals whose information is at issue are licensed peace officers.
Therefore, the department must withhold the information we have marked under
section 552.117(a)(2) of the Government Code. :

We note section 552.130 of the Government Code excepts from disclosure “information
[that] relates to . . . a motor vehicle operator’s or driver’s license or permit issued by an
agency of this state [or] a motor vehicle title or registration issued by an agency of this state.”
Gov’t Code § 552.130(a). Thus, the department must withhold the Texas motor vehicle
record information you have marked, in addition to the motor vehicle record information we
have marked, pursuant to section 552.130 of the Government Code.

Section 552.136 states that “[n]otwithstanding any other provision of this chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.” Gov’t Code § 552.136(b).
Section 552.136(a) defines “access device” as “a card, plate, code, account number, personal
identification number, electronic serial number, mobile identification number, or other
telecommunications service, equipment, or instrument identifier or means of account access
that alone or in conjunction with another access device may be used to . . . obtain money,
goods, services; or another thing of value [or] initiate a transfer of funds other than a transfer
originated solely by paper instrument.” Id. § 552.136(a). This office has determined that
insurance poliéy numbers are access device numbers for purposes of section 552.136. Id.
The department must, therefore, withhold the insurance policy number you have marked
under section 552 136 of the Government Code.

We note the:remaining information at issue contains e-mail addresses subject to
section 552.137 of the Government Code.? Section 552.137 provides that “an e-mail address
of a member of the public that is provided for the purpose of communicating electronically
with a governtiental body is confidential and not subject to disclosure under [the Act],”
unless the owner of the e-mail address has affirmatively consented to its public disclosure.
Gov’tCode § 5;52. 137(a)-(b). The types of e-mail addresses listed in section 552.137(c) may

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordmarlly will not raise other exceptions. See Open Records Decision Nos 481 (1987), 480 (1987),
470 (1987).
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not be Wlthheld under this exception. See id. § 552.137(c). The e-mail addresses we have
marked are not of the type specifically excluded by section 552.137(c). Accordingly, the
e-mail addresses we have marked must be withheld under section 552.137 of the
Government Code, unless the owners of these e-mail addresses consented to their disclosure.?
Section 552.147 of the Government Code provides that “[t]he social security number of a
living person is excepted from” required public disclosure under the Act.* Gov’t Code
§ 552.147(a). Upon review, we agree that the social security numbers you have marked may
‘be withheld under section 552.147 of the Government Code.

You state, and we agree, that portions of the submitted information are protected by

copyright. A isustodian of public records must comply with the copyright law and is not

required to furhish copies of records that are copyrighted. Attorney General Opinion JM-672
(1987). A governmental body must allow inspection of copyrighted materials unless an

exception applies to the information. Id. If a member of the public wishes to make copies of

copyrighted materials, the person must do so unassisted by the governmental body. In

making copies; the member of the public assumes the duty of compliance with the copyright

law and the risk of a copyright infringement suit. See Open Records Decision No. 550

(1990). Thus,: any copyrighted information may only be released in accordance with

copyright law

In summary: 1) the department must withhold the information we have marked as CHRI
under section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code; 2) the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy; 3) the
department must also withhold the personal information of the officers we have marked
under section 552.117 of the Government Code; 4) the department must withhold the Texas
motor vehicle record information you have marked, in addition to the information we have
marked, under section 552.130 of the Government Code; 5) the department must withhold
the insurance policy number you have marked under section 552.136 of the Government
Code; 6) the department must withhold the e-mail addresses we have marked pursuant to
section 552.137 of the Government Code, unless the owners of the e-mail address have
consented to their release; 7) the department may withhold the social security numbers you
have marked under section 552.147 of the Government Code. The remaining information

‘We note thlS office recently issued Open Records Decision No. 684 (2009) aprevious determination
toall govemmental bodies authorizing them to withhold ten categories of information, including Texas driver’s
license and licensé plate numbers under section 552.130, insurance policy numbers under section 552.136, and
e-mail addresses’ of members of the public under section 552.137, without the necessity of requesting an
attorney general decision.

“We note that section 552.147(b) authorizes a governmental body to redact a living person’s social
security number from public release without the necessity of requesting a decision from this office under the
Act.
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must be releaSéd. ‘However, in releasing this information, the department must do so in
accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely, »
V% -
Vanessa Burgéés |

Assistant Attorney General
Open Records Division

VB/eeg
Ref: ID#383555
Enc. Submi&éd documents

c: Requestor
(w/o enclosures)




