
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 24,2010

Mr. Marc T. Cannack
Counsel for Laredo Community College
Kazen, Meurer & Perez, L.L.P.
P.O. Box 6237
Laredo, Texas 78042-6237

OR2010-09332

Dear Mr. Cannack:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 384141.

The Laredo Community College (the "college"), which you represent, received two requests
for the personnel file, police records, and employment contracts pertaining to a named
individual. You state you have released the requested persollilel file and employment
contracts to the requestors. You claim that the submitted infonnation is excepted from
disclosure under sections 552.101, 552.102, 552.108, 552.117, and 552.135 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted infonnation. We have also considered comments submitted by one of the
requestors. See Gov't Code § 552.304 (interested party may submit comments stating why
infonnation should or should not be released).

Initially, we address the second requestor's, contention that the college failed to follow its
obligations under section 552.301(b) of the 'Government Code with respect to the first
request. Section 552.301 prescribes the procedures that a govemmental body must follow
in asking this office to decide. whether ~'equested infomIation is excepted from public
disclosure. Section 552.301(b) requires that a govemmental body ask for a decision from
this office and state which exceptions apply t6 the requested infornlation by the tenth
business-day after receiving the request. Id. § 552.301(b).
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You state the college received the first request for information on April 6, 2010.
Accordingly, the college's ten business-day deadline with respect to the first request was
April 20, 2010. Although the second requestor asserts the college did not timely raise its
claimed exceptions, the envelope containing the college's briefrequestillg a decision from
this office and setting forth the applicable exceptions is postmarked April 20, 2010. See id.
§ 552.308 (describing rules for calculating submission dates ofdocuments sent via first class .
United States mail, common or contract can-ier, or interagency mail). Additionally, an
identical copy of the college's brief was sent via facsimile to this office on April 20, 2010.
Accordingly, we find the college complied with the requirements of sections 552.301 (b).

The second requestor also asserts the college failed to comply with section 552.301(e~1) of
the Government Code with respect to his request. Section 552.301(e-l) requires a
governmental body that submits written comments to the attomey general under
section 552.301(e)(1)(A) to send a copyofthose comments to the person who requested the
information from the governmental bodywithin fifteen business-days ofreceiving the request
for information. !d. § 552.301(e-l). You state the college received the second request on
April 7,2010. Consequently, the fifteen business-daydeadline to provide information to the
second requestor pursuant to section 552.301(e-l) was Apri128~ 2010.

We note the college's 15-daybriefto this office, which is copied to the second requestor, is
postmarked April 28, 2010. The college also states it complied with section 552.301.
Whether the college timely sent a copy of the written comments to the second requestoi; is
a question of fact. This office cannot resolve disputes of fact in its decisional process. See
Open Records Decision Nos. 592 at 2 (1991), 552 at 4 (1990), 435 at 4 (1986). Where a fact
issue cannot be resolved as a matter of law, we must rely on the facts alleged to us by the
governmental body requesting our opinion, or upon those facts that are discemible from the
documents submitted for our inspection. ld. Therefore, based on your representations and
our review, we conclude the college complied with the requirements ofsection 552.301(e-l)
in requesting this ruling, and we will address your arguments against disclosure of the
submitted information. .

You raise section 552.108 of the Government Code for the submitted infonnation.
Section 552.108 provides in pertinent part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of Clime is excepted from
[required public disclosure] if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crim,e; [or]
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(2) it is information that the deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication;

(b) An internal record or notation ofa law emforcement agency or prosecutor
that is maintained for internaluse in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record o1'notation would interfere with law
enforcement or prosecution; [or]

(2) the internal record or notation relates to law enforc~mentonly in
relation to an investigation that did not result in conviction or
deferred adjudication[.] . ..

Gov't Code § 552.108(a)(I)-(2), (b)(1)-(2). Generally spealdng, subsections 552.108(a)(I)
and 552.1 08(b)(1) are mutually exclusive of subsections 552.108(a)(2) and 552.108(b)(2).
Subsection 552.108(a)(1) protects infonnation, the release ofwhich would interfere with a
particular pending criminal investigation or prosecution, while subsection 552.108(b)(1)
encompasses internal law enforcement and prosecution records, the release ofwhich would
interfere with law enforcement and prosecution efforts in general. In contrast,
subsections 552.1 08(a)(2) and (b)(2) protect infonnation that relates to a concluded criminal
investigation or prosecution that did not result in a conviction or defelTed adjudication. A
governmental body that claims an exception to disclosure lmder section 552.108 must
reasonably explain how and why the exception it claims is applicable to the information the
governmental body seeks to withhold. See id. § 552.301(e)(1)(A); see also Ex parte
Pruitt, 551 S.W.2d 706 (Tex. 1977).

In your comments to this office, you cite to subsections 552.108(a)(2) and 552.108(b)(2).
As previously stated, these sections pertain to concluded criminal investigations that did not
result in convictions or deferred adjudication. However, you state the submitted information
pertains to "the investigation or prosecution of crime, and the release of the information
would interfere with the investigation and prosecution of the alleged crime." You also
contend that release of portions of the submitted information could "subject witnesses to
retaliation, intimidation, or harassment, and/or harm the prospeCts of future cooperation of
the witnesses." Because you have provided this office with contradictory assertions, we find
you have failed to sufficiently demonstrate the applicability of section 552.108 to the
submitted information. See Gov't Code § 552.301(e)(I)(A) (governmental body must
provide comments explaining why claimed exceptions to disclosure apply). Consequently,
the college may not withhold the submitted incident report under section 552.108 of the
Government Code.
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Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or byjudicial decision. Gov't Code
§ 552.101. This section encompasses infOlmation protected by common-law privacy.
Section 52.1 02 ofthe Govermnent Code excepts from disclosure "information in a personnel
file, the disclosure of which would constitute a clearly unwarranted invasion of personal
privacy." Id. § 552.102(a). InHubertv. Harte-Hanks Texas Newspapers, 652 S.W.2d546
(Tex. App.-Austin 1983, writ rerd n.r.e.), the court mled that the test to be applied to
infonnation claimed to be protected under section 552.1 02 is the same as the test fornmlated
by the Texas Supreme Court in Industrial Foundation v. Texas Industrial Accident
Board, 540 S.W.2d 668 (Tex. 1976) for infonnation claimed to be protected under the
doctrine of common-law privacy as incorporated by section 552.101. Accordingly, we
address your section 552.102 claim in conjunction with your common-law privacy claim
under section 552.101 of the Government Code. . '

Common-law privacy protects infonnation that (1) contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person, and
(2) is not of legitimate concern to the public. Indus. Found., 540 S.W.2d at 685. To
demonstrate the applicability of common-law plivacy, both prongs of this test must be
demonstrated. Id. at 681-82. The type ofinformation considered intimate or embarrassing
bythe Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. We note the public generally has a legitimate interest in infonnation that relates
to public employment and public employees. See Open Records Decisions Nos. 562 at 10
(1990) (personnel file infOlmation does not involve most intimate aspects ofhuman affairs,
but in fact touches on matters oflegitimate public concem), 542 (1990), 470 at 4 (public has'
legitimate interest in job qualifications and performance of public employees), 444 at 5-6
(1986) (publichas legitimate interest in knowing reasons for dismissal, demotion, promotion,
or resignation ofpublic employees), 423 at 2 (1984) (scope of public employee privacy is
narrow). Upon review, we find you have failed to demonstrate how any of the submitted .
information is highly intimate or embarrassing and not of legitimate public interest.
Accordingly, none of the submitted infonnation is confidential under the doctrine of
common-law privacy, and it may not be withheld under either section 552.101 or.
section 552.102 of the Govermnent Code on that basis.

You assert some of the submitted infOlmation is excepted from disclosure under
section 552.117(a)(1) of the Govenunent Code. Section 552.117(a)(1) of the Govemment
Code excepts from disclosure the home addresses and telephone numbers, social security
numbers, and family member information of current or former officials or
employees of a govermnental body who request that this information be kept confidential
under section 552.024. See Gov't Code § 552.J.17(a)(1). We note that section 552.117 only
applies to records that the govemmental body is holding in an employment capacity. In this
instance, the information you seek to withhold under section 552.117 is contained in law
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enforcement records and is not held by the college in an employment capacity. Thus, none
ofthe personal infonnationmay be withheldunder section 552.117 ofthe Government Code.

Finally, you raise section 552.135 of the Government Code for portions of the submitted'
infonnation. Section 552.135 provides, in relevant part:

(a) "Infonner" means a student or fomler student or an employee or fOlmer
employee ofa school district who has furnished a report ofanother person's
or persons' possible violation of criminal, civil, or regulatory law to the
school district or the proper regulatory enforcement authority.

(b) An infonner's name or infonnationthat would substantially reveal the
identity of an infonner is excepted from [required public disclosure].

Id. § 552. 135(a)-(b). However, by its terms, section 552.135 only applies to public school
districts and not to colleges or universities. See Ex Parte Torres, 943 S.W.2d 469 (Tex.
Crim. App. 1997) (stating that iflanguage ofstatute is not ambiguous, court must give effect
to plain meaning of its words unless doing so would lead to absurd results). Accordingly,
the college may not withhold any ofthe submitted infonnation under section 552.135.

We note that a portion of the submitted information is subject to section 552.130 of the
Government Code. J Section 552.130 excepts from disclosure informationrelating to a motor
vehicle operator's or driver's license or pennit or a motor vehicle title or registration issued
by an agency of this state. See Gov't Code § 552.130(a)(1)-(2). We have marked texas
motor vehicle record infonnatioll that is generally subject to section 552.130. However, the
first requestor may be the property owner and the second requestor may be acting as the
propertyowner's authorized representative in this instance. Section 552.130 protects privacy
interests, and as the owner or owner's authorized representative, the requestors would have
a right of access under section 552.023 to the marked Texas motor vehicle record
infonnation. See id. § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy
theories not implicated when an individ.ual or authorized representative asks governmental
body to provide infonnation concerning that individual). Thus, if the requestors are the
owner or the owner's authorized representative, the college maynot withheld the infonnation
at issue under 'section 552.130. If the requestors are not the owner or acting as the owner's
authorized representative, the college must withhold the Texas motor vehicle record

'The Office of the Attorney General will raise a mandatory exception like section 552.130 of the
Government Code on behalfof a governmental body, but ordinarily will not raise other exceptions. See Open
Records Decision Nos. 481 (1987),480 (1987),470 (1987). '
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infonnation we have marked under section 552.130 ofthe Government Code.2 As you raise
no further arguments against disclosure, the remaining infonnation must be released.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding lmy other infonnation or any other circumstances. .

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body a~dofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at htl;p://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges fot providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Christina Alvarado
Assistant Attorney General
Open Records Division

CA/tp

Ref: ID# 384141

Enc. Submitted documents,

c: Requestor
(w/o enclosures)

2We note this office recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including a Texas
driv~r's license number and a Texas license plate nilmber under section 552.130 of the Government Code,
without the necessity of requesting an attorney general decision.


