
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 25,2010

Ms. Devon V. Bijansky
Deputy General COlIDsel
Texas Real Estate Commission
P.O. Box 78711
Austin, Texas 78711-2188

0R2010-09343

Dear Ms. Bijansky: <., ~; ',: ; .... l -',

You ask whether certain infonnation: is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govel11ment Code. Your request was
assigned ID# 384123.

The Texas Real Estate Commission (the "commission") received a request for the annual and
semi-annual repOlis filed with the commission by two named companies for the years 2007,
2008, and 2009. 1 You state you have released some ofthe infonnation to the requestor. You
claim that some of the remaining information is excepted from disclosure under
section 552.101 of the Government Code. You also state the release of some of the
remaining infonnationmayimplicate the proprietaryinterests ofHome SecurityAssociation,
Inc. ("HSA") and Old Republic Home Pro~ection Company, Inc. ("Old Republic").
Accordingly, you state, and provide documentation showing, the commission notified the
third paliies of the request and of their right to submit arguments stating why their
infonnation should not be released. See Gov'tCode § 552.305(d); see also Open Records
Decision No. 542 (1990)' (detennining .statutory predecessor'to:section 552.305 pennits
governmental body to rely on interested, third :party to raise and explain applicability of
exception to disclosure under the Act in certain circlUTIstallCes). We have received comments
from HSA. We have considered the submitted argmnents alld reviewed the submitted
infOlmation.

'We note the connnission sought and received clarification of the infommtion requested. See Gov't
Code § 552.222(b) (govermllentalbodymay communicate withrequestor for pm-pose ofclarifying ornarrowing
request for information); see also City ofDallas v. Abbott, 304 S.W.3d 380,387 (Tex. 2010) (holding that when
a govemmental entity, acting in good faith, requests clarification or nalTowing of an illlclear or over-broad
request for public information, the ten-day period to request an attomey generalmling is measm-ed from the
date the request is clarified or narrowed).
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Initially, you inform us a portion ofthe requested information, Old Republic's 2007 aImual
report, was the subject ofa previous request for information, as a result ofwhich this office
issued Open Records Letter No. 2010-00109 (2010). In that ruling, we fOlUld the
commission must withhold the infonnation you indicated in the Old Republic's 2007 aImual
report under section 552.101 of the Govenllnent Code in: conjunction with
section 1303.202(c) of the Occupations Code. In addition, we ruled to the extent the ballie
account numbers, baIlie routing numbers, and insurance policy numbers marked were not
contained in the information being withheld from the a11llUai report pursuant to
section 1303.202(c) of the Occupations Code, the commission must withhold them lUlder
section 552.136 of the Government Code. Likewise, to the extent the personal e-mail
addresses we marked were not contained in the infonnation being withheld from the annual
report pursuant to section 1303.202(c) of the Occupations Code, the commission must
withhold them under section 552.137 ofthe Government Code, unless it receives consent for
their release. The remaining infornlation was ordered released in aCCOrdaI1Ce with copyright
law. With regard to information in the current request that is identical to the infonnation
previously requested and ruled upon by this office, we conclude that, as we have no
indication that the law, facts, and circumstances on which the prior ruling was based have
changed, the cOl11l11issionmust continue to relyon that ruling as aprevious determination and
withhold or release this infonnation in accordance with Open Records Letter
No. 2010-00109. See Open Records Decision No. 673 (2001) (so long as law, facts, and
circumstances on which prior ruling was based have not changed, first type of previous
determination exists where requested infonnation is precisely same infonnation· as was
addressed in prior attorney general ruling, ruling is addressed to SaIlle govenunental body,
and ruling concludes that infonnation is or is not excepted from disclosure).

Both the commission aIldHSAraise section 552.101 ofthe Government Code. This section
excepts from disclosure "information considered to be confidential by law, either
constitutional, statutory, or by judicial decision." Gov't Code § 552.101. This section
encompasses infOlTI1ation made confidential by other statutes, such as chapter 1303 ofthe
Occupations Code. Subchapter E ofchapter 1303 governs the general powers and duties of
residential service companies. Section 1303.202 pertains to a11llUai reports residential service
companies must file and reads in releVaIlt part:

(a) Not later thaIl April 1 ofeach year, each residential service compaIlY shall
file with the commission a report covering the preceding calendar year.

(b) The report must:

(3) include:

(A) a financial statement of the residential service company,
including its balance sheet and receipts and disbursements for
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the preceding year, certified by an independent public
accountan~;

(B) any material change to the information submitted under
Section 1303.103;

(C) the number of residential service contracts entered into
during the year, the number ofcontract holders as ofthe end of
the year, and the number of contracts tenninating during the
year; and

(D) any other infonnation that:

(i) relates to the perfonnance and solvency of the
residential service company; and

(ii) is necessary for the commission to perform its
duties under [chapter 1303]. .

(c) Infonnation provided by a residential service company lUlder
Subsection (b)(3)(D) is:

(1) confidential; and

(2) for the exclusive use ofthe commission.

Gcc. Code § 1303.202. You state the commission's annual report form requests significant
infonnation beyond that required by subsections 1303.202(b)(3)(A)-(C). You state the
information you have indicated relates to the perfonnance and solvency of the residential
service companies and is necessary for the commission to perfonn its duties w.1der
chapter 1303. Based on your representations, we agree the infonnation submitted
in an alIDual report pursuant· to section 1303.202(b)(3)(D) is confidential under
section 1303.202(c). Accordingly, the commission must withhold the infonnation you have
indicated was submitted in the annual reports by the residential companies lUlder
section 552.101 in conjunction with section 1303.202(c).

In addition, you state the commission's rules require residential service companies to submit
semi-arumal reports, which require the Sallle types ofinformation that are provided in arumal
reports. See 22 T.A.C. § 539.137. You asselt the infonnation you have indicated in the
almual reports that relates to the perfOmlallCe alld solvency of the residential service
companies and is necessary for the commission to perfonn its duties under chapter 1303 is
also protected under section 1303.202(c) when provided in semi-alIDual repolts. For
infoimation to be confidentiallUlder section 552.101, the provision oflaw must explicitly
require confidentiality. See Open Records Decision ·No. 478 at 2 (1987) (statutOly
confidentiality requires express language making information confidential).
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Section 1303.202 pertains to annual reports only. See ace. Code § 1303.202. Furthermore,
subchapter E of chapter 1303 does not require residential service companies to file
semi-annual repOlis. Therefore, no pOliion ofthe information submitted in response to the
semi-annual reports may be withheld under section 552.101 on that basis.

Next, we note an interested third party is allowed ten business days after the date of its
receipt ofthe govemmental body's notice lUlder section 552.305(d) to submit its reasons, if
any, as to why requested infonnation relating to it should be withheld £i'om disclosure. See
Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis letter, we have not received comments
from Old Republic. As Old Republic has not submitted to this office any reasons explaining
why its submitted infOlmation should not be released, it has failed to provide us with any
basis to conclude it has a protected proprietary interest in any ofthe submitted information.
See Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure ofcommercial or
financial infonnation, pmiy must show by specific factual evidence, not conclusory or
generalized allegations, that release of requested information would cause that paliy
substantial competitive hmm), 552 at 5 (1990) (party must establishprimajacie case that
information is trade secret), 542 at 3. Accordingly, we conclude the commission may not
withhold any portion of the remaining infOlmation on the basis of any proprietary interest
Old Republic may have in the infonnation.

We note portions of the remaiiling information are subject to section 552.136 of the
Govemment Code.2 Section 552.136 provides "[n]otwithstanding any otherprovision ofthis
chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a govennnental body is confidential." Gov't Code
§ 552.136(b). An access device number is one that maybe used to "(1) obtain money, goods,
services, or another thing of value; or (2) initiate a transfer of funds other thml a transfer
originated solely by a paper instrument." IeZ. We have marked bank account numbers and
certificate ofdeposit numbers. To the extent this marked infonnation is not contained in the
information being withheld from the annual reports pursuant to section 1303.202(c) of the
Occupations Code, the commission must withhold it pursuant to section 552.136 of the
Govemment Code.3

In summary, the conunission must withhold the infonnation you have indicated in the
submitted ammal reports under section 552.101 ofthe Govenunent Code in conjunction with
section 1303.202(c) ofthe Occupations Code. To the extent the bank account numbers and
celiificate of deposit numbers we have mm'ked are not contained in the information being

2The Office ofthe Attorney Generalwill raise mandatory exceptions onbehalfofa govel11lUentalbody,
, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).

3We note this office recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all governmental bodies authorizing tllemto withhold ten categories ofinfOl1llation, including bank account
numbers, under section 552.136 of the Government Code, wifuout tlle necessity of requesting an attorney
general decision.
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withheld from the annual reports pursuant to section 1303.202(c) ofthe Occupations Code,
the commission must withhold them under section 552.136 ofthe Govenllnent Code. The
remaining information must be released.

This letter ruling is limited to the particular .information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or aily other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infolTIlation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

.1l~~~
Kate Hartfield
Assistant Attomey General
Open Records Division

KH/dls

Ref: ID# 384123

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Mark R. Celichowski
Legal and Compliance Director
HSA Home Warranty
1861 Ludden Drive
Cross Plains, Wisconsin 53528
(w/o-enclosures) -

Ms. Maria Silva
Old Republic Home Protection Co., Inc.
P.O. Box 5017
San Ramon, Califomia 94583
(w/o enclosures)


