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Dear Ms. Lutton:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 384146.

The Dallas County Sheriffs Department (the "sheriff') received a request for all information
concerning the death of a named individual in custody. You claim that the requested
information is 'excepted from disclosure under sections 552.103 and 552.108 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

We note that some of the submitted information, which we have marked, consists of
completed reports made by or for the sheriff, which are subject to section 552.022(a)(1) of
the Government Code. Section 552.022(a)(1 ) provides for the required public disclosure of
"a completed report, audit, evaluation, or investigation made of, for, or by a governmental
body, except as provided by Section 552.108." Gov't Code § 552.022(a)(1). Pursuant to
section 552.022(a)(1),a completed report is expressly public unless it is either excepted
under ,552.108 of the Government Code or is expressly confidential under other law.
Although you raise section 552.103 of the Government Code, section 552.103 is a
discretionary exception to disclosure that protects a governmental body's interests and may
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be waived. See id § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive
section 552.103); Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions
generally), 663 (1999) (governmental body may waive section 552.103). As such,
section 552.103 is not "other law" that makes information confidential for the purposes of
section 552.022. Therefore, the sheriff may not withhold the marked reports under
section 552.103 of the Government Code. However, because section 552.108 of the
Government Code can except from disclosure information subject to 552.022(a)(1), we will
address your arguments under this exception for the information subject to 552.022(a)(1) as
well as the remaining information.

Section 552.108 of the Government Code provides in relevant part the following:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;

(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in a conviction or deferred adjudication[.]

Gov't Code § 552.108(a)(1), (a)(2). Please note that the protections offered by
subsections 552.108(a)(1) and 552.108(a)(2) of the Government Code are, generally,
mutually exclusive. Section 552.108(a)(1) generally applies to information that pertains to
criminal investigations or prosecutions that are currently pending, while
section 552.1 08(a)(2) protects law enforcement records thatpertain to criminal investigations
and prosecutions that have concluded in final results other than criminal convictions or
deferred adjudication. A governmental body claiming section 552.1 08(a)(1) must reasonably
explain how and why the release of the requested information would interfere with law
enforcement. See id §§ 552.108(a)(1), J01(e)(l)(A); see also Ex parte Pruitt, 551
S.W.2d 706 (Tex. 1977).

You state the submitted information pertains to a criminal investigation that has concluded
in a result other than conviction or deferred adjudication. However, you also state that the
investigation is not complete at this time and is an active investigation. Because you have
provided this office with conflicting arguments, we find that you have not demonstrated the
applicability of section 552.108 to the submitted information. Thus, the sheriff may not
withhold this information under section 552.108 of the Government Code. As you raise no
further exceptions for the information subject to section 552.022(a)(1), it must be released.
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We address section 552.103 of the Government Code for the remaining information.
Section 552.103 provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). The governmental body claiming this exception bears the
burden of providing relevant facts and documents to demonstrate the applicability of the
exception. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd
n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

The question ofwhether litigation is reasonably anticipated must be determined on a case-by
case basis. See Open Records Decision No. 452 at 4 (1986). To establish that litigation is
reasonably anticipated, a governmental body must· provide this. office with "concrete
evidence showing that the claim that litigation may ensue is more than mere conjecture."1Id.
You inform us that the submitted information is related to a custodial death in the countyjail.
You also state that the requestor's law firm is representing the decedent. You contend that
a death in custody, combined with the retention of an attorney, demonstrates that litigation
is reasonably anticipated. Having considered your arguments, we find that you have not
established that litigation was reasonably anticipated when the sheriff received this request

1Among other examples, this office has concluded that litigation was reasonably anticipated where the
opposing party took the following objective steps toward litigation: (1) filed a complaint with the Equal
Employment Opportunity Commission ("EEOC"), see Open Records Decision No. 336 (1982); (2) hired an
attorney who made a demand for disputed payments and threatened to sue if the payments were not made
promptly, see Open Records Decision No. 346 (1982); and (3) threatened to sue on several occasions and hired
an attorney, see Open Records Decision No. 288 (1981).
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for information. See Open Records Decision Nos. 361 (1983) (fact that request was made
by attorney on behalf of rejected applicant not sufficient to invoke statutory predecessor to
Gov't Code § 552.1 03), 331 (1982) (reasonable anticipation oflitigation not established by
requestor's public statements on more than one occasion of intent t6 file suit). We therefore
conclude that the sheriff may not withhold any of the remaining information under
section 552.103 of the Government Code.

We note the remaining information contains criminal history record information ("CHRI")
which is confidential by statute. Section 552.101 of the Government Code excepts from
disclosure "information considered to be confidential by law, either constitutional, statutory,
or byjudicial decision."2 Gov't Code § 552.101. Section 552,101 encompasses information
protected by chapter 411 ofthe Government Code, which deems confidential CHRI. CHRI
is defined as "information collected about a person by a criminal justice agency that consists
of identifiable d~scriptions and notations of arrests, detentions, indictments, informations,
and other formal criminal charges and their dispositions." Gov't Code § 411.082(2).
Title 28, part 20 ofthe Code of Federal Regulations governs the release ofCHRI that states
obtain from the federal government or other states. See Open Records Decision No. 565
(1990). The federal regulations allow each state to follow its individual law with respect to
CHRI it generates. Id. at 10-12. Sections 411.083(b)(1) and 41 1.089 (a) authorize a criminal
justice agency to obtain CHRI; however, a criminal justice agency may not release CHRI .
except to another criminal justice agency for a criminal justice purpose. See Gov't Code
§ 411.089(b)(1): We note because the laws that govern the dissemination of information
obtained from NCIC and TCIC are based on both law enforcement and privacy interests, the
CHRI of a deceased individual that is obtained from a criminal justice agency may be
disseminated only as permitted by subchapter F ofchapter 411 ofthe Government Code. See
ORD 565 at 10-12. Upon review, we find the information we have marked constitutes CHRI
which must be withheld pursuant to section 552.101 in conjunction with section 411.083 of
the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orLphp,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

2The Office of the Attorney General will raise a mandatory exception, such as section 552.101, on
behalf of a governmental body, but ordinarily will not raise other exceptions. See Open Records Decision
Nos. 481 (1987),480 (1987), 470 (1987).
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information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

onathan Miles
Assistant Attorney General
Open Records Division

JM/jb

Ref: ID# 384146

Ene. S.ubmitted documents

c: Requestor
(w/o enclosures)


