
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 25, 2010

Ms. Jaqueline E. Hojem
Public Information Coordinator & Senior Paralegal
Metropolitan Transit Authority
P.O. Box 61429
Houston, Texas 77208-1429

0R2010-09374

Dear Ms. Hojem:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 384419 (MTA No. 2010-0434). '

The Metropoli~anTransit Authority ofHarris County ("METRO") received a request for all
reports and video recordings pertaining to a specified incident. You state that METRO has
released some of the requested information. You claim that the submitted information is
excepted from disclosure under sections 552.103 and 552.111 ofthe Government Code. We
have considered the exceptions you claim and reviewed the submitted information.

Initially, we must address METRO's procedural obligations under the Act. Section 552.301
of the Government Code prescribes procedures that a governmental body must follow in
asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(e) of the Government Code, a governmental body
is required to submit to this office within fifteen business days ofreceiving an open records
request (1) general written comments stating the reasons why the stated exceptions apply that
would allow the information to be withheld, (2) a copy ofthe written request for information,
(3) a signed statement or sufficient evidence showing the date the governmental body
received the written request, and (4) a copy of the specific information requested or
representative samples, labeled to indicate which exceptions apply to which parts of the
documents. Gov't Code § 552.301(e)(I)(A)-(D). You state that METRO received the
request forinformation on April 13, 2010. Accordingly, the fifteen-business-day deadline
was May 4,2010. However, you did not submit the requested information or METRO's
written arguments to this office until May 5, 2010. See id § 552.308(b) (prescribing
standards for timeliness of action by United States mail, interagency mail, or common or
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GQntract carrier). Consequently, MBTRO faHed, to comply with the reqllirements qf
section 552.301 of the Government Code.

P\lrSllant to section 552.302 of the Government Cod,e, a govermnental Qody's failure t9
comply with the reqlJirements ofsection 552.3Q1 reslJlts in the legal preslJmption that the
requested hlformation is plJolic and must be released unless the governmental body
demonstrates a G01;Ilpelling reason to withhold the information fJ;'Qm disclosure. See id
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d, 342, 350 (Tex. App.-Fort Worth 2005,
no pet.); Hancock v. State E(;!. ofIns., 797 S.W.2d 379, 3~1-82 (Tex. App.-.Austin 1990,
no writ) (gov,ernmental body must ma).<:e compelling demonstration to over90me presumption
of ope1IDess pwsuant to statlJtQry predec;essor t.o section 552.302); see also Open RecQrds
DecisionNo. 630 (1994). The presumption thatinfonnation is public und,er section 552.302
Can be overcome by d,emQnstrating that the information is cOJ.1fidential by law or third-party
interests are at sta,ke. See Open ReGords PecisiQ).'l Nos. 630 at 3,325 at 2 (1982). You assert
the submitted informatio11 is excepted frOlp. discloswe under Sections 552.1 03 ang 552.111
ofthe Government Code. These sections, however, are discretionary in nature. They serve
only to protect a governmental body's int.erests, and may be waived; as s\lch, they do not
constitute compelling reasons to withholc;l. information for purposes ofsection 552.302. See
DallasAreaRapidTransitv. DallasMorningN~ws, 4 S.W.3d469 (Tex. App.-Dallas 1999,
no pet.) (governmental body may waive section 552.103); see al$o Open Records Decision
Nos. 677 at 10 (2Q02) (attonleywork-prodlJctprivilege under section 552.111 not COmpelling
f(;(aSon to withhold information und,er sectiQn 5~2.302), 665 at ~ 11.5 (2000) (discretionary
eXCeptions ingeneral),Q63 at 5 0999) (waiver Of discretionary exceptions). Thus, no
portion of tHe submitt.ed informat.ion may be withheld under section 552.103 or
section 552.111. However, because secti011552.136 ofthe Govermnent Code can provide
a compelling i;~ason to withhold information, we will consider the applicability of that
exception to th~ submitted information. 1 .

Section 552.136 of the Govermnent Code provides that "[n]otwithstanding any other
provision ofthis chapter, a credit card, deQit card, charge card" or access device number that
is collected, assembled, or maintained by or for a governmental Qody is c(;mfidential." Gov't
Code § 552.136(b); se~ ic;l. § 552.136(a) (definIng "access device"). ThisoffiQe has
concludyd that inslJrance pqli9Y numbers constitute access device numbers for purposes of
section 552.136. AccordingJy, METRO mlJst wit.hhold the insurance pOlicy number we have

IThe Office of the Attorney General will raise a mandatory ex;ception like section 552.136 qn behalf
of a governmental body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481
(1987),480 (1987), 470 (1987). .
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marked under section 552.136 of the Government Code. The remaining information must
be released to the requestor. 2

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determinatiQn regarding any Qther infornlation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental bQdy and ofthe requestor. For more information cQncerning those rights and
resPQnsibilities, please visit our wepsiteat http://VV:V\TW.pag.st,ate.tx.us/opell/inde~orLpl?-p,
or vall the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Ql,lestions cQnc;erning the allowable charges for providing pllblic
information llllder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

&n~
Christopher D.; Sterner
Assistant Attorney General
Open Records.Division

CDSA/eeg

Ref: ID# 384419

Enc. Submitted documents

c;: Requestor
(w/o enclosures)

2We note the remaining information contains a partial social secw-ity number. Section 552.l47(b) of
the Government Code authQrizes a gQvernmental boefY to redact a living person's social security number from
public release without the necessity ofrequesting a decision from this office under the Act. We further note
that the remaining information contains the requestor's client's driver's license number and insurance policy
number. We note that this requestor has a special right of access to this information, which would otherwise
be confidential with regard to the general puQlic. See Gov't Code § 552.023(a). We further note this office
recently issued Open Records Decision No. 684 (2009), a previous determination to all governmental bodies
authorizing them to withhold ten categories of information, including a Texas driver's license number under
section 552.130 of the Government Code and an insurance policy number under section 552.136 of the
Qovernment Code, without the necessity ofrequesting an attorney general decision. Accordingly, if METRO
receives another request for this information from an individlJal other than one with a right of access under
section 552.023, METRO is authorized to withhold the Texas driver's license number at issue under section
552.130 and the insurance policy num1;lers at issue under section 552.136 without the necessity ofrequesting
an attorney general decision.


