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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 29,2010

Mr. Dan Meador
Assistant General COlUlsel
Texas Department of Stat'e Health Services
P.O. Box 149347
Austin, Texas 78714-9347

0R2010-09619

Dear Mr. Meador:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 384602.

The Texas Depmiment ofState Health Services (the "depmiment") received a request for a
copy of the complaint filed against the tequE)stor. You state you have made or will make
some infonnation available to the requestor.' - You claim that portions of the submitted
information are excepted from disclosure lUlder section 55~.101 of the Govenllnent Code.
We have considered the exception you ciaiinaild l'eviewed-the- submitted infol11lation.

Initially, we note the depmiment has redacted portions of submitted information. Pursuant
to section 552.301 ofthe Govenllnent Code, a govenunental body that seeks to withhold
requested infonnation must submit to tIns office a copy of the infonnation, labeled to
indicate which exceptions apply to which parts of the copy, unless the govenunental body
has received a previous detennination for the infonnation at issue. See Gov't Code
§ 552.301(a), (e)(l)(D). The depmiment has redacted ml e-mail address subject to
section 552.137 of the Govenllnent Code, which the department is authorized to redact
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pursuant to Open Records Decision No. 684 (2009).1 However, you do not assert, nor does
our review ofthe records indicate, that you have been authorized to withhold the remaining
redacted information without seeking a ruling from this office. See id. § 552.301(a); Open
Records Decision No. 673 (2000). As such, the infonnation must be submitted in a maIDler
t)1at enables this office to detennine whether the infonnation comes within the scope of an
exception to disclosure. hl this. instance, we can discern the nature of the redacted
infonnation; thus, being deprived of that infonnation does not inhibit our ability to make a
ruling. However, in the future, the department must not redact requested information that
it submits to this office in seeking an open records ruling, unless the infonnation is the
subject of a previous determination under section 552.301. See Gov't Code
§§-552301Ce)(-l-)(D),-302-.Failure-to-comply-with-section-55230-l-may-result-in-the--------i
information being presumed public under section 552.302 ofthe Govemment Code. See id.
§ 552.302.

Section 552.101 ofthe Govermnent Code excepts fl.-om disclosure "infonllation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. You raise section 552.101 in conjunction with the common-law infonner' s
privilege, which Texas comis have long recognized. See Aguilar v. State, 444
S.W.2d 935,937 (Tex. Crim. App. 1969). The infonner's privilege protects the identities
of persons who report activities over which the governmental body has criminal or
quasi-criminal law-enforcement authority, provided that the subject ofthe infOlmation does
not already know the infOlmer's identity. See Open Records Decision Nos. 515 at 3
(1988), 208 at 1-2 (1978). The privilege protects the identities of individuals who report
violations ofstatutes to the police or similar law-enforcement agencies, as well as those who .
report violations ofstatutes with civil or criminal penalties to "administrative officials having
a duty of inspection or of law enforcement within their particular spheres." See Open
Records Decision No. 279 at 2 (1981) (citing Wigmore, Evidence, § 2374, at 767
(McNaughton rev. ed. 1961)). The report must be ofa violation ofa criminal or civil statute.
See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5. The privilege excepts the
infonner's statement onlyto the extent necessmyto protect the infonner's identity. See Open
Records Decision No. 549 at 5 (1990).

You have marked the infonnation that the depmiment seeks to withhold lmder the infonner' s
privilege. You state that the marked infonnation identifies an infonnant who reported to the .
department possible violations of chapter 455 of the Occupations Code. See Gee. Code
§§ 455.001-.353 (regulating the health profession of massage therapy). You state that the
reported alleged violations are within the purview ofthe department's enforcement authority.
You also indicate that the identity of the individual is not known by the subject of the
complaints. We understand that the alleged violations at issue cany administrative, civil, and

lOpen Records Decision No. 684 is a previous determination to all govenm1ental bodies authorizing
them to withhold ten categories of infonnation, including an e-mail address of a member of the public under
section 552.137 of the Government Code, without the necessity ofrequesting an attorney general decision.
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criminal penalties. See id. §§ 455.301-.353; see also 25 T.A.C § 140.372(d). Based on your
representations, we conclude that the infonnation we have marked is protected by the
common-law infonner's privilege and may be withheld on that basis lillder section 552.101 .
of the Govemment Code. However, we find the remaining infonnation you have mm'ked
does not identify the infonner. Therefore, none of the remaining information may be
withheld under section 552.101 in conjlillction with the common-law informer's privilege.

You also claim portions of the remaining infonnation are excepted from disclosure lmder
section 552.101 in conjunction with the doctrines ofcommon-law privacy and constitutional
privacy. The doctrine of cOlmnon-law privacy excepts from public disclosure private

-------infonnation-about-an~individual-i_f-the-infonnation-(-l)-contains-highly~intimate-or-----------­

embarrassing facts, the publication ofwhich would be highly objectionable to a reasonable
person and (2) is not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The types of information considered
intimate and embanassing by the Texas Supreme Court in Industrial Foundation included

I

infonnation relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders,. attempted suicide, mld
injuries to sexual organs. Id. at 683.

Constitutional privacy consists of two intenelated types. of privacy: (1) the right to make
certain kinds of decisions independently and (2) an individual's interest in avoiding
disclosure of personal matters. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open
Records Decision Nos. 600 at 3-5 (1992),478 at 4 (1987), 455 at 3-7 (1987). The first type
protects an individual's autonomy within "zones ofprivacy" which include matters related
to maniage, procreation, contraception, fmnilyrelationships, and child rearing and education.
ORD 455 at 4. The second type of constitutional privacy requires a balancing between the
individual's privacy interests and the public's need to know information ofpublic concem.
Id. at 7. The scope of infOlmation protected is narrower than that under the common-law
doctrine ofprivacy; constitutional privacy under section 552.101 is reserved for "the most
intimate aspects of human affairs." Id. at 5 (quoting Ramie v. City ofHedwig Village,
Tex., 765 F.2d 490 (5th Cir. 1985)).

Upon review, we find you have failed to demonstrate that any of the remaining infOlmatioll
is highly intimate or embanassing and of no legitimate public interest. Thus, none of the
remaining information may be withheld under section 552.101 ofthe Govemment Code on
the basis of common-law privacy. Fllliher, you have not demonstrated how any of the
remaining infonnation at issue falls· within the zones of privacy or implicates privacy
interests for purposes of constitutional privacy. Thus, none of the remaining infonnation
may be withheld under section 552.101 in conjunction with constitutional privacy. As you
raise no further exceptions to disclosure of the remaining infOlmation, it must be released.

We note a portion of the infOlmation being released is protected by copyright. A custodian
ofpublic records must comply with the copyright law mld is not required to ftmnsh copies
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of records that are protected by copyright. Attomey General Opinion JM-672 (1987). A
governmental body must allow inspection of copyrighted materials. unless an exception
applies to the information. Id. Ifa member ofthe public wishes to make copies ofmaterials
protected by copyright, the 'person must do so unassisted by the govemmental body. hl
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990). Therefore, in releasing this infonnation, the department must complywith copyright
laws.

This letter ruling is limited to the particular infomlation at issue in this request and limited
---------to-the-facts-as-presented-t0-us~-therefore,-t1}is-ruling-1l1ust-not-be-reliedupon-as-aprevious---~--­

determination regarding any other infonnation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govennnental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free at (888) 672-6787.

Sincerely,

~:~
Assistant Attomey General
Open Records Division

KH/dls

Ref: ID# 384602

Enc. Submitted docmnents

c: Requestor
(w/o enclosures)


