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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

JlUle 29,2010

-------- ---------Mr; JoeTones;m-------~----~ -------------~-~.------------- -------- ---- ------ -- ------------ ------------------------­

Attorney at Law
For City of Alice
216 North Texas Boulevard, Suite 2
Alice, Texas 78332

0R2010-09623

Dear Mr. Tones:

You ask whether certain infonnation is subject to required public disclosure under the
Public hlfonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 384747.

The City ofAlice (the "city"), whichyou represent, received a request for all complaints or
grievances filed against the city by a named animal control officer, as well as the named
officer's personnel file. You claim that the submitted infonnation is excepted from
disclosure under sections 552.101, 552.102, 552.117, and 552.137 ofthe Govemment Code. 1

We have considered the exceptions you claim and reviewed the submitted infonnation.

Section 552.101 ofthe Government Code excepts from disclosme "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.1 01 encompasses infonnation protected by other statutes, such
as section 6103(a) oftitle 26 ofthe UnitedStates Code, which renders tax return infonnation
confidential. Attorney General OpinionH-1274 (1978) (tax returns); OpenRecords Decision
No. 600 (1992) (W-4 fOllliS). Section 6103(b) defines the tenn "retmn infonnation" as a
taxpayer's "identity, the nature, source, or amount of his income[.]" See 26 U.S.C.
§ 6103(b)(2)(A). Federal courts have constmed the tenn "return infOllliation" expansively

IAlthough you raise sections 552.108 and 552.136 of the Goveml11ent Code as exceptions to
disclosme, you have provided no arglill1ents regarding the applicability ofthese sections. Since you have not
submitted arguments concel11ing these exceptions, we assume you no longer raise them. See Gov't Code
§§ 552.301(b), (e), .302. We also note that, although you raise section 552.108(5)(a), no such section exists.
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to include any infonnation gathered by the mtemal Revenue Service regarding a taxpayer's
liability under title 26 ofthe United States Code. See Mallas v. Kolak, 721 F. Supp. 748, 754
(M.D.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993). Thus, the city must withhold
the W-4 fonn we have marked pursuant to section 552.101 of the Govemment Code in
conjunction with section 6103(a) of title 26 ofthe United States Code.

Section 552.101 also encompasses the Medical Practice Act (the "MPA"), subtitle B of
title 3 ofthe Occupations Code. Section 159.002 ofthe MPA provides in part the following:

(a) A communication between a physician and a patient, relative to or in connection
------ - --. ----- ---------Witli-aJiy-profess16hal serVlc-es-asaphyslclah--tcdhe-patiehf,-Ys-confidehtiaraJid - - --------------

privileged and may not be disclosed except as provided by this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives infonnation from a confidential cOlmnunication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infonnation except to the extent that disclosure is consistent with the
authorized purposes for which the infonnation was first obtained.

Occ. Code § 159.002(a)-(c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Medical records must be released upon the patient's signed, written consent,
provided the consent specifies (1) the infonnation to be covered by the release, (2) reasons
or purposes for the release, and (3) the person to whom the infonnation is to be released.
Occ. Code §§ 159.004, .005. We have marked a medical record, which may onlybe released
in accordance with the MPA. .

Section 552.101 of the Govemment Code also encompasses infomlation protected by
common-law privacy. Section 552.102(a) ofthe Govemment Code excepts from disclosure
"infonnation in a personnel file, the disclosure of which would constitute a clearly
unwananted invasion of personal privacy." See Gov't Code § 552.102(a). In Hubert v.
Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ refd
n.r.e.), the court ruled the test to be applied to infonnation claimed to be protected under
section 552.102(a) is the same as the test fonnulated by the Texas Supreme Court in
Industrial Foundation v. Texas Industrial Accident Bd., 540 S.W.2d 668 (Tex. 1976) for
infonnation claimed to be protected under the doctrine of common-law privacy as
incorporated by section 552.101. Accordingly, we address the city's section 552.102(a)
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claim in conjunction with its cOlmnon-law privacy claim under section 552.101 of the
Government Code.

Common-law privacy encompasses certain types of personal financial information. This
office has detennined financial information that relates only to an individual ordinarily
satisfies the first element of the cOlmnon-law privacy test, but the public has a legitimate
interest in the essential facts about a financial transaction between an individual and a
govel11mental body. See Open Records Decision Nos. 600 at 9-12 (1992) (employee's
designation of retirement beneficiary, choice of insurance carrier, election of optional
coverages, direct deposit authorization, fonns allowing employee to allocate pre-tax

-cbmpeilsati6:h to grOllp ihsfftance-,health-cate-6r -depeifdent tate), -545 -ar4 (t990Y-(attbmey--­
general has found kinds of financial information not excepted from public disclosure.by
common-law privacy to generally be those regarding receipt ofgovel11mental funds or debts
owed to govemmental entities), 523 at 4 (1989) (noting distinction under common-law
privacy between confidential background financial information ful11ished to public body
about individual and basic facts regardingparticular financial transactionbetween individual
and public body), 373 at 4 (1983) (determination of whether public's interest in obtaining
personal financial information is sufficient to justifyits disclosure must be made on case-by-
case basis). This office has determined a public employee's net salary is protected by
common-law privacy. See Attol11ey General Opinion GA-0572 at 4 (2007) (stating net salary
necessarily involves disclosure ofinfonnation about personal financial decisions). On the
other hand, a public employee's gross salary is a matter oflegitimate public interest and is,
therefore, not protected by common-law privacy. Id.; see also Gov't Code § 552.022(a)(2);
Open Records Decision Nos. 602 at 5, 342 at 3.

Upon review, we find portions of the remaining information, which we have marked, are
highly intimate or embarrassing and not oflegitimate public interest. Accordingly, the city
must withhold the infonnation we have marked under section 552.101 in conjlmction with

.common-law privacy.2 However, we find you have failed to demonstrate how any portion
. ofthe remaining infonnation is highly intimate or emban'assing and ofno legitimate concem
to the public. Accordingly, no portion ofthe remaining infonnation may be withheld lmder
section 552.101 or section 552.102(a) on that basis.

Section 552.102(b) of the GovenU11ent Code generally excepts from required disclosure "a
transcript from an institution of higher education maintained in the personnel file of a
professional public school employee." Gov't Code § 522.102(b). As the submitted
infonnation does not contain any such infonnation, section 552.1 02(0) is inapplicable to the
submitted infonnation. Therefore, the city may not withhold any of the submitted
infonnationlmder section 552.102(b).

2As OID' ruling in this issue is dispositive, we need not adcliess Y0ID' remaining argmnents against
disc1osID'e of this information. .
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Section 552.117(a)(I) ofthe Government Code excepts from disclosure the home address,
home telephone number, social securitynumber, and family member infonnation ofa current
or fonner official ofa govemmental bodywho requests this infonnation be kept confidential
under section 552.024 of the Government Code. See id. § 552.117(a)(1). Whether a
particular piece of infonnation is protected by section 552.117 must be detennined at the
time the request for it is made. See Open Records Decision No. 530 at 5 (1989). You state,
and provide documentation showing, the employee whose infonnation is at issue timely
elected confidentiality for her infonnation under section 552.024. Thus, the city must
withhold the infonnation we have marked under section 552.117(a)(1) of the Government
Code.

--_._- --- - - ..-- ----~-------------~-------- ------------------------------- _.--------------------_._--------- ---- ---------

Section 552.137 ofthe Government Code excepts from disclosure "an e-mail address ofa
member ofthe public that is provided for the purpose ofcommunicating electronically with
a governmental body" unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov't Code
§ 552. 137(a)-(c). The e-mail address at issue is not excluded by subsection (c). Therefore,
the city must withhold the personal e-mail address we have marked under section 552.137
of the Government Code, unless the owner has affinnatively consented to its public
disclosure.

We note some ofthe remaining infonnation is subject to section 552.130 ofthe Govennnent
Code, which excepts fl.-om disclosure infonnation relating to a motor vehicle operator's
license or driver's license issued by a Texas agency is excepted from public release.3 Gov't
Code § 552. 130(a)(I). The city must withhold the Texas motor vehicle record infonnation
we have marked under section 552.130 of the Government Code.

ill summary, (1) the city must withhold the W-4 fonn we have marked· pursuant to
section 552.101 ofthe Government Code in conjunction with section 6103(a) oftitle 26 of
the United States Code; (2) the marked medical record may only be released in accordance
with the MPA; (3) the city must withhold the infonnation we have marked under
section 552.101 ofthe Govemment Code in conjunction with common-law privacy; (4) the
city must withhold the infonnation we have marked under section 552.117(a)(1) of the
Govenunent Code; (5) the city must withhold the personal e-mail address we have marked
under section 552.137 of the Govenunent Code, unless the owner has affirmatively'
consented to its d~sclosure; (6) the city must withhold the infonnation we have marked lmder

3The Office of the Attomey General will raise a mandatory exception on behalf of a govemmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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section 552.130 of the Govenunent Code; and (7) the remaining information must be
released.4

TIns letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circmnstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,

-~------'or--call -tile -Office --of the· -AtfoDley -General's --Op"en --UoverrnTIent- Hotline~ ---toI1---free-,----- ----- _._.- ---- - -- -
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jemlifer Burnett
Assistant Attorney General
Open Records Division

JB/dls

Ref: ID# 384747

Enc. Submitted documents

c: Requestor
(w/o enclosures)

4We note this office recently issued Open Records DecisionNo. 684 (2009), a previous determination
authorizing all govennuental bodies to withhold ten categories of infonnation, including W-4 forms under
section 552.lOl of the Government Code and Texas driver's license numbers under section 552.130 of the
Govel111TIent Code, without the necessity of requesting an attomey general decision.


