AN

ATTORNEY (GENERAL OF TEXAS
GREG ABBOTT

June 30, 2010

Mr. Jaime Jerry Mufioz

Attorney at Law
For La Joya Independent School District ..~
P.O. Box 47 o

San Juan, Texas 78589

OR2010-09669

Dear Mr. Mufioz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 384812.

The La Joya Independent School District (the “district”), which you represent, received a
request for thirteen categories of information related to a specified incident. You claim that
the submitted information is excepted from disclosure under section 552.103 of the
Government Code. We have considered the exception you claim and reviewed the submitted
information. e

Initially, we note that the United States Department of Education Family Policy Compliance
Office (the “DOE”) has informed this office that the federal- Family Educational Rights and
Privacy Act (“FERPA”), section 1232g of title 20 of the United States Code, does not permit
state and local educational authorities to disclose to this office, without parental consent,
unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act.! Consequently, state
and local educational authorities that receive a request for education records from a member
of the public under the Act must not submit education records to this office in unredacted

form, that is, in a form in which “personally identifiable” information is disclosed. See 34 -

'A copy of this letter may be found on the attorney general’s website at
hittp://www.oag.state. tx.us/open/20060725usdoe. pdf.
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C.F.R. § 99.3 (defining “personally identifiable information™). Wenote youhave submitted,
among other things, unredacted records which may constitute education records. Because
our office is prohibited from reviewing education records to determine the applicability of
FERPA, we will not address FERPA with respect to those records. See 20 U.S.C.
§ _1232g(a)(1)(A)'; 34 C.FR. § 99.3. Such determinations under FERPA must be made by
the educational authority in possession of the education record.’

Next, we must address the district’s procedural obligations under the Act. Section 552.301
describes the procedural obligations placed on a governmental body that receives a written
request for information it wishes to withhold. Pursuant to section 552.301(e) of the
Government Code, a governmental body is required to submit to this office within fifteen

~ business days of receiving an open records request: (1) general written comments stating the

reasons why the stated exceptions apply that would allow the information to be withheld,
(2) acopy of the written request for information, (3) a signed statement or sufficient evidence
showing the date the governmental body received the written request, and (4) a copy of the
specific information requested or representative samples, labeled to indicate which
exceptions apply to which parts of the documents. Id. § 552.301(e)(1)(A)-(D). In this
instance, you state the district received the request for information on April 16, 2010.
However, you did not submit a portion of the requested information, which we have marked,
until June 23, 2010. Consequently, we find the district failed to comply with the
requirements of section 552.301 in requesting this decision from our office with regard to
the marked portion of submitted information. } ’
Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); see also Open Records Decision No. 630 (1994). Generally,
a compelling reason to withhold information exists where some other source of law makes
the information confidential or where third party interests are at stake. Open Records
Decision No. 150 at 2 (1977). Although you raise section 552.103 of the Government Code
as an exception to disclosure for all the submitted information, including the information we
have marked, we note section 552.103 is a discretionary exception to disclosure.
Section 552.103 serves only to protect a governmental body’s interests and may be waived;
as such, it does not constitute a compelling reason to withhold information for purposes of
section 552.302. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469

Ini the future, if the district does obtain consent to submit unredacted education records and seeks a
ruling from this office on the proper redaction of those education records in compliance with FERPA, we will

rule accordingly.
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(Tex. App.—Dallas 1999, no pet.) (governmental body may waive section 552.103);0Open
Records Decisions Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general), 663 at 5
(1999) (waiver of discretionary exceptions). Accordingly, the district may not withhold the
marked information pursuant to section 552.103. However, we note some of the marked
information may be subject to section 552.101 of the Government Code.? As this section can
provide a compelling reason to withhold information, we will consider the applicability of
section 552.101 to the marked information. We will also address the applicability of
section 552.103 to the information that was timely submitted.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This section
encompasses the doctrine of common-law privacy, which protects information that
(1) contains highly intimate or embarrassing facts the publication of which would be highly
objectionable to a reasonable person and (2) is not of legitimate concern to the public. Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The types of
information considered intimate and embarrassing by the Texas Supreme Court in Industrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. Id. at 683. In addition, this office has found
that-some kinds of medical information or information indicating disabilities or specific
illnesses is protected by common-law privacy. See Open Records Decision Nos. 470 (1987)
(illness from severe emotional and job-related stress), 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps). Upon review, we conclude that a portion of
the submitted information is highly intimate or embarrassing and of no legitimate public
concern. Thus, the district must withhold the information we have marked under
section 552.101 in conjunction with common-law privacy.

’

We will now address your argument under section 552.103 of the Government Code against

- disclosure of the remaining information. Section 552.103 ofthe Government Code provides
in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The district has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation was pending or
reasonably anticipated on the date of the receipt of the request for information and (2) the
information at issue is related to the pending or anticipated litigation. Univ. of Tex. Law Sch.
v. Tex. Legal Found., 958 S'W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard v.
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). The district must meet both prongs of
this test for information to be excepted under section 552.103(a).

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that
litigation is reasonably anticipated, the governmental body must furnish concrete evidence
that litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. Jd. Concrete evidence to support a claim that litigation is reasonably anticipated
may include, for example, the governmental body’s receipt of a letter containing a specific
threat to sue the governmental body from an attorney for a potential opposing party. See
Open Records Decision Nos. 555 (1990); 518 at 5 (1989) (litigation must be “realistically
contemplated”).

You state the district reasonably anticipates litigation in this instance because the student
whose information is at issue has made a claim with the district’s insurance company. You
further state that the requestor was hired by an attorney to investigate the incident at issue.
However, you have not provided this office with documentation or other evidence that the
individual at issue has taken any objective steps toward filing a lawsuit. Upon review, we
conclude you have not established that litigation was reasonably anticipated on the date the
districtreceived the request for information. See ORD 452 (governmental body must furnish
concrete evidence to establish that litigation is reasonably anticipated). Accordingly, the
district may not withhold the remaining information under section 552.103 of the

Government Code.
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In summary, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Ofﬁce of
the Attorney General, toll free, at (888) 672-6787.

Sincerely, '

Jennifer Burnett o
Assistant Attorney General
Open Records Division

JB/dls

Ref: ID# 384812

Enc. Submitted documents

c: Requestor
(w/o enclosures)

“We note that the information being released contains social security numbers. Section 552.147(b)
ofthe Government Code authorizes a governmental body toredact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act.




