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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 2,2010

Mr.B. Chase Griffith
Brown & Hofineister, L.L.P.
For Town ofFlower Mound
740 East Campbell Road, Silite 800
Richardson, Texas 75081

~' .

Dear Mr. Griffith:

-----------_.-

0R2010-09840

You ask whether certain information is subject to required public disclosure under the
PublichlformationAct (the "Act"), chapter 552 ofthe Govemment Code. Yourrequestwas
assigned ID# 390379.

The Flower Mound Police Department (the "department"), which you represent, received a
request for infonnation related to the requestor's client and another named individual,
including a specified incident. You claim that the requested information is excepted from
disclosure under sections 552.101 and 552.108 of the Govemment Code. We have
considered the exceptions you claim and n:viewed the subIhittedin:fonnation.

Section 552.101 ofthe Govemment Code excepts fi'om disclosure "information considered
to be confidential by law, either constitutional, statutory, ~r by judicial decision." Gov't
Code § 552.101. This section encompasses the doctrine of~cominon-law privacy, which
protects infonnation that (1) contains highly intimate or emban-assing facts, the publication
ofwhich would be highly objectionable to a reasonable person and (2) is not of legitimate
concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685
(Tex. 1976). The types ofinfonnation considered intimate and emban-assing by the Texas
Supreme COlUi in Industrial Foundation included infomlation relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. See id.
at 683. This office has found that the compilation of an individual's criminal history is
highly emban-assing infonnation, the publication ofwhich would be highly objectionable to
a reasonable person. Cf United States Dep 't ofJustice v. Reporters Comm. for Freedom of
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the Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual's criminal history by recognizing distinction between public records f01Uld in
courthouse files and local police stations and compiled summary of criminal history
information). Furthermore, we find that a compilation ofa private citizen's criminal history
is generally not oflegitimate concem to the public.

In this instance, the requestor asks for a compilation of criminal history pertaining to her
client and another named individuaL As her client's representative, the requestor has a right
ofaccess to her client's criminal history. The request also requires the department to compile
unspecified law enforcement records conceming the other named individual, who is not the
requestor's· client; and thus iinplicates this individual's right to privacy. Therefore, to the
extent the department maintains law enforcement records depicting the named individual
who is not the requestor's client as a suspect, arrestee, or criminal defendant, the department
must withhold such infonnation under section 552.101 of the Govemment Code in
conjunction with common-law privacy.

However, you have submitted incident report number 09-011358, which pertains to the
incident the requestor specificallyrequested. Because the requestor specificallyrequests tIns
information, it is not part of a compilation of the named individual's criminal history that
implicates the person's privacy. In addition, you have submitted records that do not list the
named individual as a suspect, arrestee, or defendant. This information does not implicate
the named individual's privacy concems and may not be withheld under section 552.101 on
this basis. Accordingly, we will address your arguments for tIns information.

Section 552.101 also encompasses infonnation protected by other statutes. The relevant
language of section 58.007 of the Family Code reads as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
conceming a clnld and infOlmation stored, byelectronic means or otherwise,
conceming the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfihn, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electrOlnc data
conceming adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.
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(e) Law enforcement records and files conceming a child may be inspected
or copied by a juvenile justice agency as that term is defined by
Section 58.101, a criminal justice agency as that tenn is defined by
Section 411.082, Govel11ment Code, the child, and the child's parent or
guardian.

G) Before a child or a child'sparerttorguatdianma.y iilsjJectorcbpyatecord
or file concel11ing the child lmder Subsection (e), the custodian ofthe record
or file shall redact:

(1) any personally identifiable information about ajuvenile suspect,
offender, victim, or witness who is not the child; and

(2) any infonnation that is excepted from required disclosure under
Chapter 552, Government Code, or other law.

'Fam. Code § 58.007(c), (e), 0). Juvenile law enforcement records relating to conduct that
occurred on or after September 1, 1997 are confidential under section 58.007.
Section 58.007 allows the review or copy ofjuvenile law enforcement records by a child's
parent or guardian. Id. § 58.007(e). However, any personally identifiable infomlation
concerning another juvenile suspect, offender, victim, or witness must be redacted. Id.
§ 58.007(j)(1). Section 58.007(j)(2) provides thatinformation subject to any other exception
to disclosure under the Act or other law must also be redacted. See id. § 58.007(j)(2).

Incident report number 10-008977 involves juvenile conduct occurring after
September 1, 199'7; therefore, this infonnation is subject to section 58.007. However, the
requestor represents the parent ofthejuvenile offender. Accordingly, inf6nnation pertaining
to the requestor's client's child may not be withheld under section 552.101 of the
Government Code on that ground. See id. § 58.007(e). However, because you assert that
repOli number 10-008977 is excepted under section 552.108 of the Government Code, we
must address whether the infol111ation at issue is excepted under that section. See id.
§ 58.007(j)(2). We will also address your claim lmder section 552.108 for incident repOli
number 09-011358.

Section 552.108(a)(1) ofthe Govel11ment Code excepts fl.-om disclosure "[i]nfonnationheld
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of clime [if] release of the infonnation would interfere with the detection,
investigation, or prosecution ofcrime." Gov't Code § 552.108(a)(I). Section 552. 108(a)(2)
ofthe Govemment Code excepts from disclosure "[i]nformation held by a law enforcement
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agency or prosecutor that deals with the detection, investigation, ot prosecution of
crime ... if it is information that deals with the detection, investigation, or prosecution of
crime only in relation to an investigation that did not result in conviction or deferred
adjudication[.]" Id. § 552.108(a)(2). Section 552.108(a)(2) is applicable only if the
information at issue relates to a concluded criminal case that did not result in a conviction
or deferred adjudication. A governmental body claiming section 552.108 must reasonably
explain how and why the release of the requested infonnation would interfere with law
enforcement. See Gov't Code §§ 552.108(a)(1), 552.301(e)(1)(A); see also Ex parte
Pruitt, 551 S.W.2d 706 (Tex. 1977).

You state that report number 10..:008977relates to-a pending crim.inalcase.Based ort this
representation, we conclude that the release of this information would interfere with the
detection, investigation, or prosecution ofcrime. See Houston Chronicle Publ'g Co. v. City
ofHouston , 531 S.W.2d 177 (Tex. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e., 536
S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are present in active
cases). Thus, section 552.108(a)(1) is applicable to report number 10-008977.

You explain that report number 09-011358 has been closed and no further action will be
taken with respect to the incident described therein. Based on your representation and our
review, we agree section 552.108(a)(2) is applicable to this information.

However, section 552.108 does not except from disclosure basic infonnation about an
alTested person, an arrest, or a crime. Gov't Code § 552.1 08(c). Basic infonnation refers to
the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-87; Open
Records Decision No. 127 at 3-4 (1976) (summarizing types ofinformation deemed public
by Houston Chronicle). Thus, with the exception aHhe basic :li-ont-page offense and arrest
information, the depaliment may withhold report number 10-008977 und~r
section 552.108(a)(I) of the Government Code and report number 09-011358 under
section 552.108(a)(2) ofthe Government Code.

In SUlmnalY, to the extent the department maintains law enforcement records depicting the
named individual who is not the requestor's client as a suspect, arrestee, or criminal
defendant, the department must withhold such infonnationlUlder section 552.101 of the
Government Code in conjunctionwith common-lawprivacy. With the exception ofthe basic
front-page offense and arrest information, the department may withhold report
number 10-008977 lUlder section 552.108(a)(I) of the Government Code alld report
munber 09-011358 Ullder section 552.108(a)(2) of the Government Code. The basic
information must be released pursuant to section 552.108(c) of the Government Code.

This letter ruling is limited to the paliicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding ally other information or ally other circUlnstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attomey General's Open Govenllnent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

~.~
Cindy Nettles
Assistant Attomey General
Open Records Division

eN/dIs

Ref: ID# 390379

Enc. Submitted documents

c: Requestor
(w/o enclosures)


