
ATTORNEY GENERAL OF TEXAS
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July 6,2010

Ms. S. McClellan
Assistant City Attomey
Criminal Law and Police Division
City ofDallas
1400 South Lamar
Dallas, Texas 75215

0R2010-09854

Dear Ms. McClellan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 385563 (DPD ORR# 2010-3298).

The Dallas Police Department (the "department") received a request for all infonnation
pertaining to incident number 10-555219. You claim portions ofthe submitted information
are excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Initially, you aclmowledge, and we agree, the department failed to request a TIlling or submit
the responsive infonnation within'. the·.. statutory time periods prescribed by
sections 552.301(b) and 552.301(e) of the Gbvenllnent Code. See Gov't Code
§ 552.301(b), (e). Pursuant to section 552.302ofthe Govemment Code, a govenunental
body's failure to comply. with .the requirenients ·of section 552.301 results in the legal
presumption the requested infon:n:ation, is pu]:)lic ill1d must be released, unless the
governmental body demonstrates a compelling reason to withhold the information from
disclosure. See id. §552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort
Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex.
App.-Austin 1990, no writ) (govenunental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);
see also Open Records Decision No. 630 (1994). A compelling reason exists when
third-party interests are at stake or when infonnation is confidential by law. Open Records
Decision No. 150 (1977). Because section 552.101 ofthe Govenunent Code can provide a
compelling reason to withhold infonnation, we will consider its applicabilityto the submitted
information.
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Section 552.101 excepts from public disclosure "infomlation considered to be confidential
by law, either constitutional, statutory, or byjudicial decision." Gov't Code § 552.101. This
exception encompasses the doctrine ofcommon-lawprivacy, whichprotects inf0111lation that
(1) contains highly intimate or embalTassing facts, the publication ofwhichwould be highly
objectionable to a reasonable person, and (2) is not of legitimate concem to the public.
Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668, 685 (Tex.1976). To demonstrate
the applicability of common-law privacy, both prongs of this test must be established. Id.
at 681-82. The type of information considered intimate or embarrassing by the Texas
Supreine Court in Industrial Foundation included infonllation relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment ofmental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
You claim the infonnation you have marked in the submitted infol11iation is protected by
common-law privacy. However, you do not explain, nor can we discem, how the marked
inforillation is highly intimate or embalTassing. Consequently, the marked information may
not be withheld under section 552.101 of the Govel11ment Code in conjunction with
common-law privacy. As you have not claimed any other exceptions to disclosure, the
submitted inf0111lation must be released. I

TIns letter ruling is limited to the particular infomlation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other information ot any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govennnental body and of the requestor. For more infomlatioll concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the· Office of the Attomey General's Open Govennnent Hotline, toll fl:ee,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll fl:ee, at (888) 672-6787.

Sincerely,

~~O.uJ~
Leah B. Wingerson
Assistant Attorney General
Open Records Division

LBW/dls

lWe note the infolmation being released includes the requestor's e-mail address that is generally
confidential under section 552.137(a) of the Govel11ment Code, to which she has a right of access under
section 552.137(b) of the Govenmlent Code. lfthe department receives another request for tins infomlation
from an individual other than this requestor, the department should again seek our decision.
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Ref: ID# 385563
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