ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 6, 2010

Ms. Dawn Burton

Assistant General Counsel

Texas Department of State Health Services
P.O. Box 149347

Austin, Texas 78714-9347

OR2010-09915

Dear Ms. Burton:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 385524.

The Texas Department of State Health Services (the “department™) received a request for
information pertaining to two specified mental health hospitals. You state the department
has made or will make some information available to the requestor. Additionally, we
understand some of the requested information does not exist.! You claim that the submitted
information is excepted from disclosure under section 552.101 of the Government Code. We
have considered the exception you claim and -reviewed the submitted information.

Initially, you acknowledge, and we agree, the'department failed to request a ruling or submit
the responsive informiation - within® the: statutory time ~periods prescribed by
sections 552.301(b) and 552.301(e) of the Government Code. See Gov’t Code
§ 552.301(b), (e). Pursuant to section 552.302 of the Government Code, a governmental
body’s failure to comply with the requirements of section 552.301 results in the legal
presumption the requested information is public and must be released, unless the
governmental body demonstrates a compelling reason to withhold the information from
disclosure. Seeid. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort

"We note the Act does not require a governmental body to release information that did not exist when
itreceived a request or create responsive information. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision No. 452 at 3 (1986).
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Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex.
App.—Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);
see also Open Records Decision No. 630 (1994). A compelling reason exists when
third-party interests are at stake or when information is confidential by law. Open Records
Decision No. 150 (1977). Because section 552.101 of the Government Code can provide a
compelling reason to withhold information, we will consider its applicability to the submitted
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes

such as section 577.013 of the Health and Safety Code which provides:

(d) All information and materials obtained or compﬂed by the department in
connection with a complaint and investigation concerning a mental hospital
licensed under this chapter are confidential and not subject to disclosure,
discovery, subpoena or other means of legal compulsion for their release to
anyone other than the department or its employees or agents involved in the
enforcement action except that this information may be disclosed to:

(1) persons involved with the department in the enforcement action

against the licensed mental hospital;

(2) the licensed mental hospital that is the subject of the enforcement
action, or the licensed mental hospital’s authorized representative;

(3) appropriate state or federal agencies that are authorized to inspect,
survey, or investigate licensed mental hospital services;

(4) law enforcement agencies; and

(5) persons engaged in bona fide research, if all individual-identifying
information and information identifying the licensed mental hospital
has been deleted.

Health & Safety Code § 577.013(d). In addition, notice of the alleged violation against the
licensed mental hospital, pleadings in the administrative hearing, and the final decision or
order by the department are subject to disclosure under the Act. Id. § 577.013(e). You assert
the submitted complaint investigation information you have marked is confidential because
it consists of information and materials compiled by the department as a result of complaints
and investigations concerning a mental hospital. You also state the marked information does
not fall under any of the exceptions in section 577.013. ‘
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In Open Records Letter No. 2008-00113 (2008), we issued a previous determination
authorizing the department to withhold information held by the department that is made
confidential under section 577.013(d) of the Health and Safety Code without the necessity
of again requesting an attorney general decision with regard to the applicability of this
exception. See Gov’t Code § 552.301(a); Open Records Decision No. 673 at 7-8 (2001)
(delineating elements of second type of previous determination under section 552.301(a)).
Therefore, the department must withhold the marked complaint investigation information
“under section 552.101 of the Government in conjunction with section 577.013(d) of the
Health and Safety Code in accordance with Open Records Letter No. 2008-00113.

Next, you seek to withhold the remaining information you have marked under
section 611.002 of the Health and Safety Code. Section 552.101 also encompasses
section 611.002, which is applicable to mental health records and provides in pertinent part:-

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential. -

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining “patient” and
“professional”). Youindicate that the remaining information you have highlighted has been
taken directly from mental health records or from communications between a mental health
professional and a patient. Based on your representations and our review, we conclude that
the information you have highlighted consists of mental health records which are subject to
chapter 611. Therefore, this information may only be released in accordance with
sections 611.004 and 611.0045 of the Health and Safety Code. However, we find that the
- department has failed to demonstrate how the remaining information constitutes a mental
health record subject to chapter 611. Therefore, none of the remaining information may be
withheld on this basis.

Section 552.101 encompasses the Medical Practice Act (the “MPA”), subtitle B of'title 3 of
the Occupations Code. Section 159.002 of the MPA provides in part the following:

(a) A communication between a physician and a patient, relative to or in
comnection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter. :
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Information taken directly from medical records and contained in other documents
can be withheld in accordance with the MPA. See Occ. Code §§ 159.002, .004; Open
Records Decision No. 598 (1991). We also have concluded that when a file is created as the
result of a hospital stay, all of the documents in the file that relate to diagnosis and treatment
constitute either physician-patient communications or records of the identity, diagnosis,
evaluation, or treatment of a patient by a physician that are created or maintained by a
physician. See Open Records Decision No. 546 (1990). Medical records may only be
released in accordance with the MPA. See Open Records Decision No. 598 (1991). You
appear to raise section 159.002 of the Occupations Code for the remaining information.

However, you have not shown how the remaining information constitutes communications -

between a physician and a patient, or contains the identity, diagnosis, evaluation, or treatment
of a patient by a physician for purposes of the MPA. We therefore conclude the department
may not withhold any of the remaining information on the basis of the MPA.

You also argue the remaining information is excepted under section 576.005 of the Health
and Safety Code. Section 552.101 also encompasses section 576.005, which provides that
“[r]ecords of a mental health facility that directly or indirectly identify a present, former, or
proposed patient are confidential unless disclosure is permitted by other state law.” Id.
§ 576.005. We note, however, that notice of violations sent to the licensed facilities by the
department and agreed court orders pertaining to notice of violations are not records of a
mental health facility as contemplated by section 576.005. As such, we conclude that none
of the remaining information may be withheld under section 576.005 of the Health and
Safety Code. See Open Records Decision No. 163 (1977) (construing predecessor statute).

In summary, in accordance with Open Records Letter No. 2008-00113, the department must
withhold the marked complaint investigation information under section 552.101 of the
Government in conjunction with section 577.013(d) of the Health and Safety Code. The
information you have highlighted may only be released in accordance with sections 611.004
and 611.0045 of the Health and Safety Code. The remaining information must be released.
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- This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For niore information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, tol]l free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
mformation under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

L

James McGuire

Assistant Attorney General
Open Records Division
IM/dls

Refi ID# 385524

Enc. Submitted documents

o Requestor
(w/o enclosures)




