
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 7,2010

Mr. Gary W. Bunyard
Assistant District Attomey
33rd & 424111 Judicial Districts
Llano County
P.O. Box 725
Llano, Texas 78643

0R2010-10014
.\ .

Dear Mr. Bunyard:

You ask whether celiain infonnation is subject to required public disclosme under the
Public InfOlmation Act (the "Act"), chapter 552 ofthe Govennnent Code. Yom request was
assigned ID# 385716.

The Office of the District Attomey for Llano COlUIty, 33rd & 424111 Judicial Districts, (the
"district attomey") received a request for the district attomey's file regarding a named
individual. You state you will provide some infomlation to the requestor with redactions of
driver's license munbers, e-mail addresses ofthe members ofthe public, and social secmity
numbers. 1 You claim that some of the submitted infonnation is excepted from disclosme
lUlder sections 552.101, 552.130, and 552.136 of the Govel111nent Code? We have

IWe note this office r~centIy issued Open Records DeCisiortNo, 684 (2009), a previous determination
to all gove111mental bodies authorizing them to withhold ten categories of inf0111lation, including a Texas
driver's license l1lilllber lUlder section 552.130 oftIle Goverinnent Code and an e-mail address ofa member of
the public under section 552.137 of the Govermllent Code, wifuout the necessity of requesting an attomey
general decision. Section 552.147(b) of tIle GovenU1lent Code authorizes a govenU1lental body to redact a
living person's social security number from public release without tIle necessity ofrequesting a decision from
tIus office lUlder tIle Act.

2AltIlOugh you raise section 552.021 offue Gove111ment Code as an exception to disclosure, we note
fuat tIus provisionis not an exception to disclosure lUlder the Act. See Gov't Code § 552.021 (providing tI1at
public infOlwation is available during normal business hours). Information confidential by law is excepted by
section 552.101 of fue Gove111l11ent Code, wlule credit card accOlUlt l1lUllbers are excepted lUlder
section 552.136 of tIle Govennnent Code, and social secmity nlUllbers are subject to section 552.147 of the
Govennnent Code.
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considered the exceptions you claim and reviewed the submitted representative sample of
infonnation.3

Section 552.101 ofthe Govenllnent Code excepts :B.-om disc10sme "information considered
to be confidential by law, either constitutional, statutOlY, or by judicial decision." Gov't
Code § 552.101. This section encompasses infOlmationmade confidential by other statutes.
Infonnation collected about jurors in the jury selection process is govemed by aliicle 35.29
of the Code of Criminal Procedme, which provides:

Infomlation collected bythe court or by aprosecuting attomey dming thejury
selection process about a person who serves as a juror, including the jmor's
home address, home telephone l1lUllber, social secmity l1lU1lber, driver's
license number, and other personal infOlmation, is confidential and may not
be disclosed by the comi, the prosecuting attomey, the defense cOlUlsel, or
any court persOlmel except on application by a party in the trial or on
application by a bona fide member ofthe news media acting in such capacity
to the court in which the person is serving or did serve as a juror. On a
showing of good cause, the comi shall permit disclosme ofthe infonnation
sought.

Crim. Proc. art. 35.29. Article 35.29 makes confidential certain personal infonnation
pertaining only to those individuals who actually served on the petit jury in a criminal trial.
In addition to the confidential infonnation listed in. article 35.29, "other personal
infonnation" that is confidential pmSUallt to miicle 35.29 includes the jmor's present
employer, business telephone number, and spouse's employer. Jmor names, however, are

.not made confidential by article 35.29, alld are not "other personal infomlation" that is
confidential pmsuant to article 35.29. We also note that a post.office does not constitute a
home address. See id. ali. 35.29 (Article 35.29 applies only to the home address ofjmor).

The submitted infonnation contains jmor questiOlmaires, which you claim are confidential
under article 35.29. You do not state that ally ofthese individuals served on the jmy. Thus,
to the extent the infonnation in the juror questioilllaires consists ofthe home address, home
telephone l1lunber, present employer, business telephone nmnber, or spouse's employer of
an individual who actually served on the petit jury, such infonnation must be withheld under
section 552.101 of the Govenunent Code in conjunction with article 35.29 of the Code of
Criminal Procedure. lfthe individual at issue did not serve on the petit jury, the infonnation

3We assume that the "representative sample" ofrecords submitted to tIus office is tm1y representative
of the requested records as awhole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does not reach, and therefore does not autIlorize tile withholding of, any other requested records
to tile extent that those records contain substantially different types of information than that subnutted to tIus
office.
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at issue is not confidential mlder article 35.29 and it may not be withheld lU1der
section 552.101 on that basis.

Section552.101 also encompasses the Medical Practice Act (the "MPA"), subtitleB oftitle 3
ofthe Occupations Code. See Occ. Code § 151.001. Section 159.002 ofthe MPA provides,
in part:

(a) A commmncation between a physician and a patient, relative to or in
cOllilection with any professional services as a physician to the patient, is
confidential and plivileged and may not be disclosed except as provided by
tIns chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by tIns chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infonnation except to the extent that disclosme is consistent with the
authorized purposes for wInch the information was first obtained.

Id. § 159.002(a)-(c). InfOlmation subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004; Open Records
Decision No. 598 (1991). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone lU1der the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982).

You assert, and we agree, that portions of the remailnng infOlmation constitute medical
records subject to the MPA. Medical records must be released on the patient's signed,
written consent. We note, however, that these medical records peliain to a deceased
individual. Medical records pertaining to a deceased patient may only be released upon the·
signed consent ofthe deceased's personal representative. Accordingly, the district attorney
may only release the submitted medical records, which wehave marked, in accordance with
theMPA.4

Section 552.101 also encompasses chapter 560 ofthe Government Code, wInch provides that
a governmental body may not release fingerprint infonnation except in celiain limited
circmnstances. See Gov't Code §§ 560.001 (defining "biometric identifier" to include

4As we make this determination, we do not address your remaining claims for this inf01TI1ation.
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fingerprints), .002 (prescribing maImer in whichbiometric identifiers mustbe maintained and
circumstances in which they can be released), .003 (providing that biometric identifiers in
possession ofgovemmental body are exempt from disc10sme lmder Act). Accordingly, the
district attorney must withhold the fingerprint infOlmation we have marked under
section 552.101 of the Government Code in conjunction with section 560.003 of the
Govemment Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
infonnatiol1 that (1) contains highly intimate or embarrassing facts, the publication ofwhich
would be highly objectionable to a reasonable person, aIld (2) is not oflegitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To
establish the applicability of common-law privacy, both prongs of this test must be
denlonstrated. Id. at 681-82.

The types ofinfOlmation considered intimate or emba11"assing by the Texas Supreme COlUt
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injmies to sexual organs. Id. at 683. TIns office has fouild
that some kinds of medical information or infOlmation indicating disabilities or specific
illnesses are excepted :fl.-omrequired public disclosme lUlder common-law privacy. See Open
Records DecisionNos. 470 (1987) (illness from severe emotional andjob-related stress), 455
(1987) (prescription drugs, illnesses, operations, and physical handicaps). hl addition, tIns
office has found that personal finaIlcial infonnatiOIi not relating to a financial transaction
between an individual and a govemmental body is generally intimate aIld embaITassing. See
Open Records Decision No. 545 (1990). However, the common-law right to privacy is a
personal right that lapses at death, and therefore it does not encompass infOlmation that
relates to a deceased individual. See Moore v. Charles B. Pierce Film Enters., Inc., 589
S.W.2d 489, 491 (Tex.App.-Texarkana 1979, writ ref'd n.r.e.); Open Records Decision
No. 272 at 1 (1981); see also Justice v. Bela Broadcasting Corp., 472 F. Supp. 145, 146-47
(N.D. Tex. 1979) ("action for invasion of privacy CaIl be maintained only by a living
individual whose privacy is invaded") (quoting Restatement ofTOlts 2d); Attorney General
Opinions JM-229 (1984); H-917 (1976).

We have marked infonnation that is lnghly intimate or embaITassing and is not oflegitimate
public concern. This information must be withheld under section 552.101 of the
Govemment Code in conjlUlction with cOlmnon-law privacy. You have failed to
demonstrate, however, how aI1Y of the remaining infonnation is highly intimate or
emban-assing and not of legitimate public concern. Therefore, no portion of the remaining
information may be withheld under section 552.101 on tIns basis.

Section 552.101 also encompasses the constitutional right to privacy. Constitutional privacy
protects two kinds of interests. See Whalen v. Roe, 429 U.S. 589,599-600 (1977); Open
Records Decision Nos. 600 at 3-5 (1992),478 at 4 (1987),455 at 3-7 (1987). The first is the
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interest in independence in making certain important decisions related to the "zones of
privacy," pertaining to marriage, procreation, contraception, family relationships, and child
rearing and education, that have been recognized by the United StatesSupreme Court. See
Fadjo v. Coon, 633 F.2d 1172 (5th Cir. 1981); Open Records Decision No. 455 at 3-7
(1987). The second constitutionally protected privacy interest is in freedom from public
disclosure of certain personal matters. See Ramie v. City ofHedwig Village, Tex., 765
F.2d490 (5th Cir.1985); ORD 455 at 6-7. This aspect ofconstitutional privacy balances the
individual's privacy interest against the public's interest in the infonnation. See ORD 455
at 7. Constihltional privacy tmder section 552.101 is reserved for "the most intimate aspects
ofhuman affairs." Id. at 8 (quoting Ramie, 765 F.2d at 492). Upon review, we find that the
district attorney has failed to demonstrate that any ofthe remaining information constihttes
the most intimate aspects of human affairs, and the district attorney may not withhold it
under section 552.101 based on constitutional privacy.

You claim portions of the remaining infonnation are excepted from disclosure tmder
section 552.130 of the Gove111ment Code. Section 552.130.excepts fi.·om disclosure
information that "relates to ... a motor vehicle operator's or driver's license or pennit issued
by an agency ofthis state [or] a motor vehicle title or registration issued by an agency ofthis
state." Gov't Code § 552.130. In this instance, some of the infonnation you have marked
tmder section 552.130 consists of out-of-state motor vehicle record infonnation and the
issuing state ofthe Texas driver's licenses. We note that section 552.130 does not apply to
out-of-state motor vehicle record infonnation, nor does the driver's license issuing state
constitute motor vehicle record infOlmation for purposes ofsection 552.130. Upon review,
we detelmine that the district att0111ey must withhold the Texas motor vehicle infonnation
we have marked under section 552.130 ofthe Govenmlent Code. The remaining infonnation
you have.marked is not Texas motor vehicle infonnation that is subject to section 552.130,
and it may not be withheld on that basis.

Section 552.136 ofthe Government Code states that "[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a gove111mental body is confidential." Id.
§ 552. 136(b). Section 552. 136(a) defines "access device" as "a card, plate, code, account
nmnber, personal identification number, electronic se~'ial number, mobile identification
munber, or other telecOlmnunications service, equipment, or instrument identifier or means
of account access that alone or in conjunction with another access device may be used
to ... obtain money, goods, services, or another thing ofvalue [or1initiate a transfer ofnmds
other than a transfer originated solely by paper instrument." Id. § 552.136(80). Upon review,
we detennine the credit card account number you have marked and the accOlmt nmnbers we
have marked in the remaining records must be withheld Imder section 552.136 of the
Government Code.
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In summary, to the extent the infonnation in the jmor questiOlmaires 'consists of tl~e home
address, home telephone number, present employer, business telephone number, or spouse's
employer of an individual who actually served on the petit jury, such infomlation must be
withheld under section 552.101 of the Government Code in conjunction with article 35.29
of the Code of Criminal Procedme. The district attol11ey may only release the marked
medical records in accordance with the MPA. The district attol11ey must withhold (1) the
fingerprint infonnation we have marked under section 552.101 ofthe Govenllnent Code in
conjunctionwith section 560.003 ofthe Govenmlent Code; (2) the marked informationllllder
section 552.101 ofthe Govenllnent Code in conjunction with cOlmnon-law privacy; (3) the
Texas motor vehicle inf0l111ation we have marked llllder section 552.130 ofthe Govenmlent
Code; and (4) the marked account l1lunbers in the remaining records under section 552.136
of the Government Code.s The remaining submitted infonnation must be released.

This letter mling is limited to the paliicular infonnation at issue in tIns request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding any other infonnation or any other circlUnstances.

TIlls mling triggers important deadlines regarding the rights and responsibilities of the
govermnental body alld ofthe requestor. For more infonnation concel11ing those rights alld
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attol11ey General's Open Government Hotline, toll :tree,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnationlUlder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

Sincerely,

Cindy Nettles .
Assistant Attol11ey General
Open Records Division

CN/dls

SAs noted previously, tIus office recently issued Open Records Decision No. 684, a previous
detennination to all govermnental bodies autIl0rizing them to withhold ten categories of information WitIl0ut
the necessity of requesting an attoniey general decision, including a Texas license plate number lUlder
section 552.130, credit card and bank accOlUlt J.1lUllbers under section 552.136, and a fingerprint lUlder
section 552.101 in conjunction with section 560.003 of the Govermnent Code.
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Ref: ID# 385716

.Ene. Submitted documents

c: Requestor
(w/o enclosures)


