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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 7, 2010

Mr. Andrew Quittner
Assistant City Attorney
City of Seguin

P.O. Box 591

Seguin, Texas 78156

OR2010-10016

Dear Mr. Quittner:

You ask whether certain information is subjedt to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 385712.

The City of Seguin (the “city”) received four requests from the same requestor for all records
pertaining to officer misconduct, excessive force, or disciplinary action regarding four named
city police officers." You claim that the submitted information is excepted from disclosure
under sections 552.101 and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.?

Initially, we must address the city’s obligations under the Act. Section 552.301 of the
Government Code describes the procedural obligations placed on a governmental body that
receives a written request for information it wishes to withhold. Pursuant to
section 552.301(e) of the Government Code, the governmental body is required to submit to

'We note the city asked for and received clarification regarding this request. See Gov’t Code
§ 552.222(b) (governmental body may. communicate with requestor for purpose of clarifying or narrowing
request for information).

2we assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.

Post OFFICE Box 12548, AusTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Employment Opportunity Employer - Printed on Recycled Paper




Mr. Andrew Quittner - Page 2

this office within fifteen business days of receiving the request (1) general written comments
stating the reasons why the stated exceptions apply that would allow the information to be
withheld, (2) a copy of the written request for information, (3) a signed statement or
sufficient evidence showing the date the governmental body received the written request, and
(4) acopy of the specific information requested or representative samples, labeled to indicate
which exceptions apply to which parts of the documents. See Gov’t Code § 552.301(e).
In this instance, you state the city received clarification of the request for information on
April 27, 2010. Thus, the city’s fifteen-business-day deadline was May 18, 2010. See City
of Dallas v. Abbott, 304 S.W.3d 380, 384 (Tex.2010) (where governmental body seeks
clarification or narrowing of request for information, ten-day period to request attorney
general opinion is measured from the date request is clarified or narrowed). However, you
did not submit a portion of the requested information until June 21, 2010. See id. § 552.308

(describing rules for calculating submission dates of documents sent via first class United -

States mail, common or contract carrier, or interagency mail). Thus, we find the city failed
to comply with the requirements of section 552.301(e) in regards to a portion of the
submitted information.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption that the
information is public and must be released. Information that is presumed public must be

released unless a governmental body demonstrates a compelling reason to withhold the.

information to overcome this presumption. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex..App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797

S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ); see also Open Records Decision

No. 630 (1994). Normally, a compelling reason to withhold information exists where some
other source of law makes the information confidential or where third-party interests are at

stake. See Open Records Decision No. 150 at 2 (1977). As your claim under
“section 552.101 of the Government Code can provide a compelling reason for
non-disclosure, we will address your arguments under this exception for the information at
issue, as well as your arguments for the information that was timely submitted.

Section 552.101 excepts from public.disclosure “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses information made confidential by other statutes, such as
section 143.089 of the Local Government Code. Section 143.089 provides for the existence
of two different types of personnel files relating to a police officer: one that must be
maintained as part of the officer’s civil service file and another the police department may
maintain for its own internal use. See Local Gov’t Code § 143.089(a), (g). You claim the
submitted internal affairs investigation records would be excepted from disclosure under
section 143.089(g) if the city was a civil service city. You state “[t]here is no reason to apply
a different standard to the operation of a non-civil service department.” However, you
acknowledge the city is not a civil service city as defined under chapter 143 of the Local
Government Code. We note the provisions of chapter 143 of the Local Government Code
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only apply to civil service cities. Because the city is not a civil service city, section 143.089
is inapplicable-to the submitted information.

Section 552.101 of the Government Code also encompasses section 418.182 of the Texas
Homeland Security Act (the “HSA”), chapter 418 of the Government Code. Section418.182

provides:

(a) Except as provided by Subsections (b) and (c), information, including
access codes and passwords, in the possession of a governmental entity that
relates to the specifications, operating procedures, or location of a security
system used to protect public or private property from an act of terrorism or
related criminal activity is confidential.

Gov’t Code § 41 8.182. The fact that information may be related to a governmental body’s

security concerns does not make such information per se confidential under the HSA. See

Open Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls
scope of its protection). Furthermore, the mere recitation by a governmental body of a
statute’s key terms is not sufficient to demonstrate the applicability of a claimed provision.
As with any exception to disclosure, a governmental body asserting one of the confidentiality
provisions of the HSA must adequately explain how the responsive records fall within the
scope of the claimed provision. See Gov’t Code § 552.301(e)(1)(A) (governmental body
must explain how claimed exception to disclosure applies).

You state the submitted video recording “contain[s] information that could be used to discern
the specifications and location of the security system that is used to protect the police
department.” Upon review, we determine the submitted video recording relates to the
specifications and location of a security system used to protect public or private property
from an act of terrorism or related criminal activity. See Tex. Dep’t of Pub. Safety v.
Abbort; 310 S'W.3d 670 (Tex. App.—Austin 2010, no pet. h.) (case construing
section 418.182 of the HSA, which ruled the recorded images necessarily relate to the
specifications "of the security system that recorded them). Accordingly, the city must
withhold the submitted video recording under section 552.101 of the Goverhment Code in
conjunction with section 418.182 of the Government Code.

Section 552.101 also encompasses information made confidential by the Medical Practice
Act (the “MPA”), subtitle B oftitle 3 of the Occupations Code. Section 159.002 of the MPA
provides in part the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.
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(c) A person who receives information from a confidential communication

or record as described by this chapter, other than a person listed in

Section 159.004 who is acting on the patient’s behalf, may not disclose the

information except to the extent that disclosure is consistent with the
- authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. §§ 159.002, .004;
Open Records Decision No. 598 (1991). This office has concluded that the protection
afforded by section 159.002 extends only to records created by either a physician or someone
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983), 343 (1982). We have also found when a file is created as the result of a hospital stay,
all of the documents in the file relating to diagnosis and treatment constitute either
physician-patient communications or “[r]ecords of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by a physician.” Open
Records Decision No. 546 (1990). Medical records may only be released inaccordance with
the MPA. See ORD 598. Upon review, we find the city may only release the medical
records we have marked in accordance with the MPA.?

Section 552.108(b)(1) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if . . . release of the internal record or
notation would interfere with law enforcement or prosecution[.]” Gov’t Code.
'§ 552.108(b)(1); see also Open Records Decision No. 531 at 2 (1989) (quoting Ex parte

Pruirt, 551 S.W.2d 706, 710 (Tex. 1977)). Section 552.108(b)(1) is intended to protect
“information which, if released, would permit private citizens to anticipate weaknesses in a
‘police department, avoid detection, jeopardize officer safety, and generally undermine police
efforts to efféctuate the laws of this State.” City of .Fort Worth v. Cornyn, 86
S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.). To demonstrate the applicability of this
exception, a governmental body must meet its burden of explaining how and why release of
the requested information would interfere with law enforcement and crime prevention. Open
Records Decision No. 562 at 10 (1990). This office has concluded that section 552.108(b)

excepts from public disclosure information relating to the security or operation of a law
enforcement agency. See, e.g., Open Records Decision Nos. 341 (1982) (release of certain
information from Department of Public Safety would interfere with law enforcement because

disclosure would hamper departmental efforts to detect forgeries of drivers’ licenses), 531

(release of detailed use of force guidelines would unduly interfere with law
enforcement), 252 (1980) (section 552.108 is designed to protect investigative techniques

- and procedures used in law enforcement), 143 (1976) (disclosure of specific operations or

*Because we find the MPA, as encompassed by section 552.101 of the Government Code, to be
dispositive of this information, it is unnecessary to address your arguments under section 773.091 of the Health
and Safety Code. : :
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specialized equipment directly related to investigation or detection of crime may be
excepted). Section 552.108(b)(1)is not applicable, however, to generally known policies and
procedures. See, e.g., Open Records Decision Nos. 531 at 2-3 (Penal Code provisions,
common law rules, and constitutional limitations on use of force not protected), 252 at 3
(governmental body failed to indicate why investigative procedures and techniques requested
were any different from those commonly known).

You assert, and have provided an affidavit from the city’s police chief stating, release of the
investigative file atissue would hinder the city police department’s ability to conduct internal
investigations and would “place into the public domain information that could foment more
gang violence.” We note the information at issue consists of internal affairs investigation
documents. You have only provided a general assertion that release of the information at
issue would interfere with law enforcement. Thus, we find that you have not adequately
explained how release of the information at issue would interfere with law enforcement or
crime prevention. Accordingly, the city may not withhold any portion of the remaining
information under section 552.108(b)(1) of the Government Code.

The city also raises section 552.108(b)(2) of the Government Code for the remaining
information. Section 552.108(b)(2) excepts from disclosure “[a]n internal record or notation
of a law enforcement agency or prosecutor that is maintained for internal use in matters
relating to law enforcement or prosecution . . . if . . . the internal record or notation relates
to law enforcement only in relation to an investigation that did not result in conviction or
deferred adjudication].]” Gov’t Code § 552.108(b)(2). Upon review, we find the city has
not shown the information at issue relates to a criminal investigation that concluded in a
result other than conviction or deferred adjudication. We therefore conclude the city may not
withhold any of the remaining information at issue under section 552.108(b)(2) of the
Government Code.

In summary, the city must withhold the submitted video recording under section 552.101 of
the Government Code in conjunction with section 418.182 of the Government Code. The
city may only release the medical records we have marked in accordance with the MPA. The
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
~or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

dah

Sarah Casterline

Assistant Attorney General
Open Records Division
SEC/eeg

Ref: ID# 385712

Enc. Submitted documents

c: Requestor
(w/o enclosures)




