ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 9, 2010

Ms. Bertha Bailey Whatley
Chief Legal Counsel and
Public Information Designee :
Fort Worth Independent School Dlstnct
100 North University Drive
Fort Worth, Texas 76107

OR2010-10171

Dear Ms. Whatley:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID#386013.

The Fort Worth Independent School District (the “district”) received a request for all
documents, e-mails, or letters regarding the district executive committee’s decision to
recommend a one-year suspension of a district tennis coach. You claim that the submitted
information is excepted from disclosure “under sections- 552.101 and 552.135 of the
Government Code. We have consldeled the exceptlons you claim and reviewed the
submitted information. -

has informed this ofﬁce that the fpdeml Famﬂy. Educat1ona1 nghts and Privacy Act
(“FERPA”), section 1232g of title 20 of the United States Code, does not permit state and
local educational authorities to disclose to this office, without parental consent, unredacted,
personally identifiable information contained in education records for the purpose of our
review in the open records ruling process under the Act.! Consequently, state and local
educational authorities that receive a request for education records from a member of the
public under the Act must not submit education records to this office in unredacted form, that

'A copy of this letter may be found on the attorney general’s website at
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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is, in a form in which “personally identifiable” information is disclosed. See 34 C.F.R.
§ 99.3 (defining “personally identifiable information”). You have submitted redacted
records, which may constitute education records. Because our office is prohibited from
reviewing education records to determine the applicability of FERPA, we will not address
FERPA with respect to those records. See 20 U.S.C. § 1232g(a)(1)(A); 34 C.F.R. § 99.3.
Such determinations under FERP A must be made by the educational authority in possession
of the education record.?

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that other statutes make
_ confidential. Section 551.104 of the Open Meetings Act, chapter 551 of the Government
Code, provides in part that “[t]he certified agenda or tape of a closed meeting is available for
public inspection and copying only under a court order issued under Subsection (b)(3).” Id.
§ 551.104(c). Thus, such information cannot be released to a member of the public in
response to an open records request. See Attorney General Opinion JM-995 at 5-6 (1988)
(public disclosure of certified agenda of closed meeting may be accomplished only under
procedures provided in Open Meetings Act). Section 551.146 of the Open Meetings Act
makes it a criminal offense to disclose a certified agenda or tape recording of a lawfully
closed meeting to a member of the public. See Gov’t Code § 551.146(a)-(b); see also Open
Records Decision No. 495 at 4 (1988) (attorney general lacks authority to review certified
agendas or tapes of executive sessions-to determine whether governmental body may
withhold such information under statutory predecessor to Gov’t Code § 552.101). Likewise,
this office has determined that minutes of a closed meeting are confidential. See Open
Records Decision No. 60 (1974) (closed meeting minutes are confidential under predecessor
to section 551.104); see also Open Records Decision Nos. 563 (1990) (minutes of properly
held executive session are confidential under Open Meetings Act); ORD 495 (1988)
(information protected under predecessor to section 551.104 cannot be released to member
of public in response to open records request). The submitted information includes an
agenda and its attachments and minutes from a closed executive meeting of the district.
Accordingly, this information, which we have marked, must be withheld under
section 552.101 of the Government Code in conjunction with section 551.104 of the
Government Code.?

Section 552.135 of the Government Code provides the following:

2In the future, if the district does obtain consent to submit unredacted education records and seeks a
ruling from this office on the proper redaction of those education records in compliance with FERPA, we will
rule accordingly. :

*As our ruling is dispositive, we do not address your argument under section 552.101 of the
Government Code in conjunction with section 21.355 of the Education Code.
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(a) “Informer” means a student or former student or an employee or former
employee of a school district who has furnished a report of another person’s -
possible violation of criminal, civil, or regulatory law to the school district or
the proper regulatory enforcement authority. '

(b) An informer’s name or information that would substantially reveal the
identity of an informer is excepted from [required public disclosure].

Gov’t Code § 552.135. Because the legislature limited the protection of section 552.135 to
the identity of a person who reports a possible violation of “law,” a school district that seeks
to withhold information under the exception must clearly identify to this office the specific
civil, criminal, or regulatory law that is alleged to have been violated. See id.
§ 552.301(e)(1)(A). Additionally, individuals who provide information in the course of an
investigation, but do not make the initial report are not informants for purposes of
section 552.135 of the Government Code. You argue that a portion of the information at
issue identifies individuals who reported possible violations of the University Interscholastic
League Constitution and Contest Rules (the “UIL Rules”). However, you have failed to
demonstrate that the UIL Rules constitute civil, criminal, or regulatory law for the purposes
of section 552.135. Thus, the district may not withhold any portion of the submitted
information under ‘section 552.135 of the Government Code.

We note the submitted information contains e-mail addresses subject to section 552.137 of
the Government Code.* Section 552.137 provides that “an e-mail address of a member of
the public that is provided for the purpose of communicating electronically with a
governmental body is confidential and not subject to disclosure under [the Act],” unless the
owner of the e-mail address has affirmatively consented to its public disclosure. Gov’t Code
§ 552.137(a)-(b). The types of e-mail addresses listed in section 552.137(c) may not be
withheld under this exception. See id. § 552.137(c). The e-mail addresses we have marked
are not of the type specifically excluded by section 552.137(c). Accordingly, the e-mail
addresses we have marked must be withheld under section 552.137 of the Government Code,
unless the owners of these e-mail addresses have affirmatively consented to their disclosure.’

In summary: 1) the district must withhold the marked agenda, its attachments, and minutes
under section 552.101 of the Government Code in conjunction with section 551.104 of the

_ “The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos.481 (1987), 480
(1987), 470 (1987).

SWe note that this office recently issued Open Records Decision No. 684 (2009), a previous
determination to all governmental bodies authorizing them to withhold ten categories of information, including
a certified agenda of a closed meeting under section 552.101 in conjunction with section 551.104 of the
Government Code and e-mail addresses under section 552.137 of the Government Code, without the necessity
of requesting an attorney general decision.
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Government Code; 2) the district must withhold the e-mail addresses we have marked under
section 552.137 of the Government Code, unless the owners of these e-mail addresses have
affirmatively consented to their disclosure. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Adnnmstrator of'the Office of
the Attorney General, toll free at (888) 672-6787.

Smcerely,

b

Vanessa Burgess

Assistant Attorney General
Open Records Division
VB/dls

Ref: ID#386013

Enc. Submitted documents - | ‘

c:. Requestor
(w/o enclosures)




