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P.O. Box 839966
San Antonio, Texas 78283-3966

0R2010-10172

Dear Mr. Reyna:

You ask whether celiain infonnation is subject to required public disclosure under the
Public InfOlmation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 385995 (COSA File No. 2010-5593).

The San Antonio Police Department (the "department") received a request for a copy of a
specified repOli. You claim that the submitted infonnation is excepted :liOln disclosure lmder
sections 552.101 and 552.108 ofthe Govemment Code. We have considered the exceptions
you claim and reviewed the submitted infonnation.

Section 552.101 ofthe Govemment Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutiollal, statutOlY, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy.
COlmnon-law privacyprotects infonnation if(1) the infOlmation contains highly intimate or
embanassing facts, the publicatioll0fwhich 'would be highiyobje6tionable to a reasonable
person, and (2) the infol111ation is not oOegiti1l1ate,concem to the public. Indus. Found. v.
Tex. Indus. Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). The type of infol111ation
considered intimate and embarrassing bythe Texas Supreme Comi in Industrial Foundation
included infol111ation relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment ofmental disorders, attempted suicide,
and injmies to sexual organs. Id. at 683. Generally, only infonnation that either identifies
or tends to identify a victim ofsexual assault or another sex-related offense must be withheld
lmder cOlmnon-law privacy. However, a govemmental bodyis required to withhold an entire
repOli when this identifying infonnation is inextricably intertwined with other releasable
information or when the requestor knows the identity of the alleged victim. See Open
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Records Decision Nos. 393 (1983), 339 (1982); see also Open Records Decision No. 440
(detailed descriptions of serious sexual offenses must be withheld). In this instance, the
requestor identifies the alleged sexual assault victim in his request. Thus, withholding only
pOliions of the submitted infonnation :B.-om the requestor would not preserve the victim's
common-law light to privacy. Accordingly, to protect the victim's privacy, the submitted
information must be generally withheld in its entirety under section 552.101 of the
Govenunent Code in conjunction with common-law privacy.!

We note the requestor is a representative ofthe United States Air Force 802d SecurityForces
Squadron Investigation Section (the "Air Force") and may have a right ofaccess to some of
the information being withheld under section 552.101 of the Govel1lment Code.
Section 411.089(a) of the Govenunent Code provides that "[a] criminal justice agency is
entitled to obtain :B.-om the [Depmiment of Public Safety] any criminal history record
information maintained by the [Depmiment ofPublic Safety] about a person." See Gov't
Code § 411.089(a). In addition, section 411.087(a) of the Govemment Code provides in
pertinent part:

(a) [a] person, agency, departnient, political subdivision, or other entity that
is authorized by this subchapter to obtain from the [Department of Public
Safety] criminal history record infOlmation mailltained by the [Depmiment
ofPublic Safety] that relates to another person is authorized to:

(2) obtain from any other criminaljustice agencyin this state criminal
history record infonnation maintained by that criminal justice agency
that relates to that person.

Id. § 411.087(a)(2). We note that "criminal history record infOlmation" is defined as
"infol1l1ation collected about a person by a criminal justice agency that consists of
identifiable descriptions mld notations of mTests, detentions, indictments, infol1l1ations, mld
other fonnal criminal charges and their dispositions." See id. § 411.082(2). Thus, the
submitted infol1l1ation in this instance contains "criminal history record infonnation."
However, a criminal justice agency that receives criminal histOly record infOlmation from
another criminal justice agency pursuant to section 411.087(a)(2) may only receive such
infonnation fora criminal justice purpose. See id. §§ 411.083(c),.087(b); see also Open
Records Decision No. 655 (1997) (discussing limitations on release of criminal histoly
record information). Thus, to the extent the requestor represents a criminal justice agency,
he is authorized to obtain criminal history record infonnation from the department pursumlt

lAs oill'lUling is dispositive, we need not address yOill'remaining arglill1ent against disclosill'e.
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to section 411.087(a)(2) ofthe Govemment Code, but only for a criminal justice purpose.
See Gov't Code §§ 411.083(c), .087(a)(2).

A "criminal justice agency" is defined in pmi as "a federal or state agency that is engaged in
the administration of climinal justice under a statute or executive order and that allocates a
substantial pOliion of its annual budget to the administration of criminal justice." Gov't
Code § 411.082(3)(A). "Administration of crimi~laljustice" has the meaning assigned to it
by article 60.01 ofthe Code of Criminal Procedure. See id. § 411.082(1). Article 60.01 of
the Code of Criminal Procedme defines "administration of criminal justice" as the
"performance of any of the following activities: detection, apprehension, pretrial release,
post-trial release, prosecution, adjudication, correctional supervision, or rehabilitation ofan
offender. The term includes criminal identification activities and the collection, storage, and
dissemination of criminal history record infOlmation." Code Crim. Proc. art. 60.01(1).

hl this case, the requestor is a detective in the United States Air Force. We cannot detennine
whether he is a representative of a criminal justice agency or whether he intends to use the
criminal history record infonnation for a criminal justice plU-pose. Consequently, if the
department detelmines that this particular requestor is requesting the information on behalf
of a criminal justice agency and intends to use the criminal history record infonnation for a
criminal justice plU-pose, we conclude that the department must make available to the
requestor the criminal history record infonnation :£i.-om the documents that shows the type of
allegation made and whether there was an mTest, infOlmation, indictment, detention,
conviction, or other fonnal charges and their dispositions. See Open Records Decision
No. 451 (1986) (specific statutoryTight of access provisions overcome general exceptions
to disclosme under the Act). hl that instance, the depmiment must withhold the remaining
information under section 552~101 of the Govel1unent Code in conjunction with
common-law privacy.

However, if the department detennines that this particular requestor is not requesting the
infonnation on behalf of a criminal justice agency or does not intend to use the criminal
history record Infol1natibn for a criminaljustice purpose, then the department must withhold
the submitted information in its entirety lUlder section 552.101 ofthe Govemm~ntCode in
conjunction with common-law privacy. See Attorney General Opinions DM-353 at 4 n. 6
(1995) (finding interagency transfer of infonnation prohibited where confidentiality statute
emunerates specific entities to whichrelease ofinfonnation is authorized andwhere potential
receiving govenunental body is not among statute's emunerated entities), JM-590 at 4-5
(1986); see also Open Records Decision Nos. 655 (1997), 650 (1996) (trmlsfer of
confidential infol1nation to federal agency impennissible lUlless federal law requires its
disclosme), 440 at 2 (1986) (construing predecessor statute).

hl slUnmary, the depmiment must generally withhold the submitted repOli lUlder
section 552.101 of the Govenunent Code in conjunction with cOllunon-law privacy.
However, to the extent that the requestor has a right ofaccess to the Climinal history record
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infonnation in the repOli pursuant to subchapterF, Chapter 411 ofthe Government Code, the
requestor is authorized to obtain that infomlation in accordance with that chapter..

This letter mling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, tIns mling must not be relied upon as a previous
determination regarding any other infonnation or any other circmnstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey' General's Open Govennnent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation lU1der the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll fi.-ee at (888) 672-6787.

Sincerely,

,~~.
Assistant Attqrney General
Open Records Division

LJH/dls

Ref: ID# 385995

Enc. Submitted documents

c: Requestor
(w/o enclosures)


