
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 12,2010

Chief Frank Mooney
Ferris Police l)epartment
201 South Church Street
Ferris, Texas 75125-2520

0R2010-10255

Dear Chief Mooney:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 386047.

The Ferris Police Department (the "department").received a request for statements, charges,
notes, and final reports of all internal affairs investigations conducted during a specified
period oftime. 1 You claimthat the'requested information is excepted from disclosure under
section 552.108 ofthe Government Code. Wehave considered the exception you claim and
reviewed the submitted information.

Initially, we must address the department's procedural obligations under the Act.
Section 552.301 describes the procedural obligations placed on a governmental body that
receives a written request for information it wishes to withhold. Pursuant to
section 552.30l(e) of the Government Code, a g;overnmental body is required to submit to
this office within fifteen business days of receiving an open records request: (1) general
written comments stating the reasons why the, stated exceptions apply that would allow the
information to be withheld, (2) a copy of the written request for information, (3) a signed
statementor sufficientevidence showing the date the governmental body received the written
request, and (4) a copy of the specific information requested or representative samples,
labeled to indicate which exceptions apply to which parts of the documents. Gov't Code

IBecause you have not submitted a copy ofthe request for information, we take our description from
your brief
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§ 552.301(e)(1)(A)-(D). In this instance, you state the department received the request for
information on April 28, 2010. However, as of the date of this letter, you have failed to
submit a copy ofthe written request for information. Consequently, we find the department
failed to comply with the requirements of section 552.301 in requesting this decision from
our office.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd o/Ins., 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); see also Open Records DecisionNo. 630 (1994). Generally,
a compelling r~ason to withhold information exists where some other source of law makes
the information confidential or where third party interests are at stake. You claim the
submitted information is excepted from disclosure under section 552.108 ofthe Government
Code. Section 552.108 is a discretionary exception to disclosure that a governmental body
may waive. See Gov't Code § 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary
exceptions), 177 at 3 (1977) (statutory predecessor to section 552.108 subject to waiver).
Accordingly, the department may not withhold any of the information at issue under
section 552.108. However, we note the submitted information contains information that is
subject to sections 552.101,552.1175,552.130, and 552.137 of the Government Code?
Because sections 552.101, 552.1175, 552.130, and 552.137 can provide compelling reasons
to witJ;1hold information, we will consider the applicability of these exceptions to the
submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code §552.101< Section552.101 encompasses the Medical Practice Act ("MPA"). See Occ.
Code §§ 151.001-165.160. Section 159.002 of the MPA provides in pertinent part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives informatiop. from a confidential communication
or record as described by this chapter, other than a person listed in

2The Office ofthe Attorney General will raise mandatory exceptions onbehalfofagovernmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

,,'.

Id. § 159.002(b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos.A87 (1987), 370 (1983), 343
(1982). Further, information that is subject to the MPA also includes information that was
obtained from medical records. See Occ. Code. § 159.002(a), (b), (c); see also Open Records
Decision No. 598 (1991). We have marked a medical record that is subject to the MPA and
must be withheld under section 552.101 of the Government Code.

We note section 552.1175 of the Government Code may be .applicable to portions of the
remaining information. Section 552.1175 provides in part:

(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of Criminal
Procedure[.]

(b) Infdrmation that relates to the home address, home telephone number, or
social security number ofan individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter ifthe individual to whom the
information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual's choice on a
'.form provided by the governmental body, accompanied by evidence
of the individual's status.

Gov't Codes 552.1175(a), (b). The remammg information contains the personal
information ofpolice officers not employed by the department. We note section 552.1175
encompasses a peace officer's personal cellular telephone number ifthe officer pays for the
cellular telephone service with his personal funds. Accordingly, ifthese individuals are still
licensed peace officers and elect to restrict access to their information in accordance with
section 552.1175(b), the department must withhold the information we have marked under
section 552.1175. However, the department may only withhold the marked cellular
telephone nuni:bers ifthe officers at issue paid for the cellular telephone service with personal
funds. If these individuals are no longer licensed peace officers or no elections are made,
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the' departmerit may not withhold these individuals' personal information under
section 552.1175.

Section 552.130 ofthe Government Code excepts from disclosure "information [that] relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this
state [or] a niotor vehicle title or registration issued by an agency of this state." Jd.
§ 552.130(a).. Therefore, the department must withhold the Texas motor vehicle record
information we have marked under section 552.130 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a
memberofthe' public that is provided for the purpose ofcommunicating electronically with
a governmental body" unless the member ofthe public consents to its release or the e-mail
address is ofatype specifically excluded by subsection (c). See id. § 552.137(a)-(c). We
note that this. exception is not applicable to an institutional e-mail address.anInternet
website addres~, or an e-mail address that a governmental entity maintains for one of its
officials or employees. You do not inform us the owners of the e-mail addresses we have
marked have consented to the release of their information. Therefore, the department must
withhold the e-:mail addresses we have marked under section 552.137 of the Government
Code, unless an owner of an e-mail address has affirmatively consented to its release.

In summary, the marked medical record is subject to the MPA and must be withheld under
section 552.101 of the Government Code. The department must withhold the information
we have marked under section 552.1175 of the Government Code, to the extent the
individuals whose information is at issue are currently licensed peace officers who elect to
restrict public access to their personal information. However, the department may only
withhold the marked cellular telephone numbers if the officers at issue paid for the cellular
telephone se~vice with personal funds. The department must also withhold the Texas motor
vehicle record·information we have marked under section 552.130 ofthe Government Code
and the e-mail addresses we have marked under section 552.137 of the Government Code,
unless an owner of an e-mail address has affirmatively consented to its release.3 The
remaining information must be released.4

3We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all govermnental bodies authorizing them to withhold ten categories ofinformation, including Texas license
driver's license nuinbers and Texas license plate numbers under section 552.130 ofthe Govermnent and an e
mail address of a member of the public under section 552.137 of the Govermnent Code, without the necessity
of requesting an attorney general decision.

4We note that the information being released contains confidential information to which the requestor
has a right of access. See Gov't Code § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy
theories not implicated when individual asks governmental body to provide him with information concerning
himself). However, if the department receives another request for this particular information from a different
requestor, then the department should again seek a decision from this office.

".".
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This letter ruHng is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

~rM~LO
Paige Lay .
Assistant Attorney General
Open Records Division

PL/eeg

Ref: ID# 386047

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


