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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 6,2010

Ms. LeAtme Lundy
Feldman, Rogers, MOlTis & Grover, L.L.P.
For Klein Independent School District
5718 Westheimer Road, Suite 1200
Houston, Texas 77057

0R2010-10389A

Dear Ms. Lundy:

This office issued Open Records Letter No. 2010-10389 (2010) on July 13, 2010. Since that
date, you have provided new infornlation that affects the facts on which this mling was
based. Consequently, tIns decision serves as the cOlTected ruling and is a substitute for the
decision issued on July 13,2010. See generally Gov't Code § 552.011 (providing that Office
ofAttorney General may issue decision to maintain uniformity in application, operation, and
interpretation ofPublic Infonnation Act ("Act")). This mling was assigned ID# 394626.

The Klein Independent School District (the "district"), which you represent, received a
request for all records related to a particular student. You claim that the requested
information is excepted from disclosure under sections 552.103 and 552.107 of the
Government Code. We have considered the' exceptions you claim and reviewed the
submitted representative sample ofinformat~~n.l

hntially, we note you have redacted a portion of the infOlmation fi'om the submitted
documents. It appears thdt youhave redacted tIns inforniation'pur'suant to the federal Family
Educational Rights and Privacy Act ("FERPA"), section 1232g of title 20 of the United
States Code. The United States Department ofEducation FamilyPolicy Compliance Office
(the "DOE") has infornled this office that FERPA does not permit state and local educational
authorities to disclose to this office, without parental consent, mrredacted, personally

IWe assmne thatthe "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infonnation than that submitted to this
office.
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identifiable infonnation contained in education records for the purpose ofour review in the
open records m1ing process tmder the Act.2 Consequently, state and local educational
authorities that receive a request for education records from a member of the public under
the Act must not submit education records to this office in tmredacted fonn, that is, in a fOlID
in which "personally identifiable" infonnation is disclosed. See 34 C.F.R. § 99.3 (defining
"personally identifiable infonnation").

A portion ofthe submitted infomlation consists oflaw enforcement records prepared by the
distlict police department. FERPA is not applicable to law enforcement records maintained
by the distlict police department that were created by the department for a law enforcement
purpose. See 20 U.S.C. § 1232g(a)(4)(B)(ii); 34 C.F.R. §§ 99.3,99.8. However, records
created by a law enforcement tmit for a law enforcement purpose that are maintained by a
component ofan educational agency or institution other than the law enforcement unit or that
are used exclusively for a non-law enforcement purpose such as a disciplinary proceeding
are not records ofthe law enforcement unit and, therefore, are education records subject to
FERPA. See 34 C.F.R. § 99.8(b)(2). You now infoml us that the documents nunlbered 20
through 37 were created and are maintained by the district police force for a law enforcement
purpose. Thus, the documents numbered 20 through 37 are not subject to FERPA, and no
portion of these documents may be withheld on that basis, nor does FERPA require their
release to the requestor.

You have provided this office with a copy of an "Educational Records Authorization"
submitted by the requestor which was signed by the student's parent. You state that the
requestor is a representative ofthe 1awfimlrepresenting the student and the student's parent.
We understand you to have detennined that the requestor has a right ofaccess under FERPA
to the student's records. Accordingly, the records subject to FERPA may not be withheld
under section 552.103. See ORD 431. However, we will address your assertion of the
attomey-client privilege for these records under section 552.107. We will also address your
claim under section 552.103 for the law enforcement records numbered 20 through 37, which
are not subject to FERPA.

We note that the law enforcement records numbered 20 through 37 consist of an
investigation, which you state has concluded. Section 552.022(a)(1) of the Govemment
Code provides for the required public disclosure of "a completed report, audit, evaluation,
or investigation made of, for, or by a govemmental body, except as provided by
Section 552.108 [of the Govenunent Code]." Gov't Code § 552.022(a)(1). The records at
issue consist of a completed investigation made of, for, or by the district. Pursuant to
section 552.022(a)(1), a completed investigation is expressly public unless it is either
excepted tmder section 552.108 or is expressly confidential under other law. You do not
claim section 552.108 as an exception to disclosure ofthis infOlIDation. Although you raise

2A copy of this letter may be found on the attomey general's website at
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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section 552.103 of the Govenllnent Code, this section is a discretiomuy exception to
disclosure that protects a govenllnental body's interests and may be waived. See id.
§ 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469,475-76 (Tex.
App.-Dallas 1999, no pet.) (govenllnentalbodymaywaive section 552. 103); Open Records
Decision No. 665 at 2 n.5 (discretionary exceptions generally), 663 (1999) (gove111lnental
body may waive section 552.103). As such, section 552.103 is not "other law" that makes
infOlmation confidential for the purposes ofsection 552.022. Therefore, the disuict maynot
withhold the infonnation at issue lU1der section 552.103 of the Gove111ment Code. As you
raise no other exception to disclosure ofthis information, it must be released to the requestor.

We next address your claim that some of the remaining information is excepted under
section 552.107 of the Gove111ment Code. Section 552.107(1) of the Govenllnent Code
protects information that comes wit~un the att0111ey-client privilege. When asserting the
attorney-client privilege, a govenunental body has the burden of providing the necessary
facts to demonstrate the elements of the privilege in order to withhold the infonnation at
issue. Open Records Decision No. 676 at 6-7 (2002). First, a govenllnental body must
demonsu"ate that the infonnation constitutes or documents a commmucation. Id. at 7.
Second, the communication must have been made "for the purpose of facilitating the
rendition of professional legal services" to the client gove111mental body. Tex. R.
Evid. 503(b)(1). The privilege does not applywhen an attorney orrepresentative is involved
in some capacity other than that ofproviding or facilitating professional legal services to the
client gove111lnental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.-Texarkana 1999, orig. proceeding) (attorney-clientprivilege does not applyifattorney
acting in a capacity other than that of attorney). Third, the privilege applies only to
conmmnications between or among clients, client representatives,)awyers, and lawyer
representatives. See TEX. R. EVID. 503(b)(1). Thus, a governmental body must inform this
office of the identities and capacities of the individuals to whom each communication at
issue has been made. Lastly, the attorney-client privilege applies only to a confidential
communication, meaning it was "not intended to be disclosed to tlurd persons other than
those to whom disclosure is made in fmiherance of the rendition of professional legal
services to the client or those reasonably necessary for the u"ansmission of the
c0111111unication." Id. 503(a)(5). Whether a commmucation meets this defilution depends
on the intent of the parties involved at the time the infonnation was communicated. See
Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no pet.). Moreover,
because the client may elect to waive the privilege at any time, a governmental body must
explain that the confidentiality ofa cOlmmnucationhas beenmaintained. Section 552.107(1)
generally excepts an entire communication that is demonstrated to be protected by the
attorney-client privilege lU1less otherwise waived by the govenunental body. See Huie v.
DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (plivilege extends to entire conunmucation,
including facts contained therein).

You state that the marked documents are cOlmmnucations between and among attorneys for
the district, district officials, and disu"ict persOlmel, all ofwhom you have identified. You
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state that these corrnmmications were made in furtherance ofthe rendition oflegal services
to the district, and you inform tIns office that these cOlmmmications have remained
confidential. Based on your representations and our review, we agree that the infonnation
at issue constitutes privileged attorney-client commruncations. Accordingly, the district may
withhold these commmncations under section 552.107 of the Government Code. The
remaining submitted infonnation must be released to tIns requestor.3

This letter TIlling is limited to the particular infOlmation at issue in this request and limited
to the facts as presented to us; therefore, tIns TIlling must not be relied upon as a previous
deternlination regarding any other infOlmation or any other circrunstances.

This TIlling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concennng those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concennng the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney'General, toll free, at (888) 672-6787.

Sincerely,

~~
Cindy Nettles
Assistant Attorney General
Open Records Division

CN/dls

Ref: ID# 394626

Enc. Submitted documents

c: Requestor
(w/0 enclosures)

3Ifthe district receives another request for tItis information fl:om an individual other than tllis requestor
or the parent of the student, tile district should again seek our decision. Under section 552.023 of the
Government Code, tile parent of a nllnor cltild has a special right of access to private infornlation that would
otherwise be excepted :£i.·ompublic disclosure. See Gov't Code § 552.023; Open Records DecisionN0.481 at 4
(1987) (privacy theories not implicated when individual requests information concerning self or person for
whom she is authorized representative).


