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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 19, 2010

-------:Mr--;-R0bel't-E;-Hagel''--------------------~--------------:

Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
For City ofDlUlcanville
1800 Lincoln Plaza
500 North Akard
Dallas, Texas 75201

0R2010-10709

Dear Mr. Hager:

You ask whether certain infomlation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was
assigned ID# 387181 (Reference No. 43488).

The City ofDuncanville (the "city"), which you represent, received a request for all police
reports, conespondence betweenthe DlUlcanville Police Department (the "dep3.1iment") and
the Dallas County District Attomey' s Office, and video recordings pertaining to a specified
incident involving the requestor. You claim the submitted incident repOlis, arrest records,
video recordings, and other investigationJ:ecords are excepted from disclosure lUlder
sections 552.103 and 552.108 ofthe GovenU111:mt :Code. We have considered the exceptions
you claim and reviewed the submitted information. We have also received and considered
COlmnents submitted by the requestor..'See Gov't Code § 552.'304 (interested p3.1iy may
submit written comments regarding ,availability ofrequested information).

hntially, the requestor asserts some ofthe submitted 3.lTest records were previously released
to him, while portions of the submitted video recordings were previously released to the
media. hl support of his claim regarding infonnation previously released to him, the
requestor has provided tIns office with a letter and attac1U11ents dated August 31, 2009, that
reflect the city released some of the anest records at issue to the requestor in response to a
previous open records request. The Act does not pennit selective disclosure ofinfonnation
to the public. See id. §§ 552.007(b), .021; Open Records Decision No. 463 at 1-2 (1987).
hlfonnafioiithat has been voluntarily released to a member of the public may not
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- subsequently be withheld from another member ofthe public, unless public disclosure ofthe
infonnation is expressly prohibited by law or the infonnation is confidentiallUlder law. See
Gov't Code § 552.007(a); Open Records Decision Nos. 518 at 3 (1989),490 at 2 (1988).
Although you seek to withhold the submitted infonnation under sections 552.103
and 552.108 of the Govenllnent Code, those sections are discretionary exceptions to
disclosure that protect a governmental body's interests and may be waived. See Dallas Area
Rapid Transitv. Dallas Morning News, 4 S.W.3d469, 475-76 (Tex. App.-Dallas 1999, no
pet.) (govermnental body may waive section 552.103); Open Records Decision Nos. 665
at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver ofdiscretionary
exceptions), 177 (1977) (governmental body may waive statutory predecessor to

----~s--::--ec-,--,fion 532-:TO-8)--:-As sucn, sections 55TT03 ana--53ZTO-8 neither expressly prohibit tl-le-------l

release ofinfonnation to the public normake information confidentiallUlder law. Therefore,
to the extent the city previously voluntarily released any of the submitted information to a
member of the public, it may not now withhold any such infonnation :£i'om the present
requestor under section 552.103 or section 552.108 ofthe Government Code.

Next, we note the submitted information is subject to section 552.022 of the Government
Code, which states in relevant part:

(a) Without limiting the amount or kind of information that is public
infonnation under this chapter, the following categories of infonnation are
public infonnation and not excepted from required disclosure lUlder this
chapter lUlless they are expressly confidential under other law:

(1) a completed-report, audit, evaluation, or investigation made of,
for, or by a govenllnental body, except as _ provided by­
Section 552.108[.]

Gov't Code § 552.022(a)(I). The submitted infonnation is part ofa completed investigation
conducted by the department. Pursuant to section 552.022(a)(I) of the Govermllent Code,
a completed investigation is expressly public unless it either is excepted lUlder
section 552.108 of the Govenllnent Code or is expressly confidentiallUlder other law. As
previously noted, section 552.103 ofthe Govenll11ent Code is a discretionary exception that
protects a govenllnental body's interest and may be waived. See Dallas Morning News, 4
S.W.3d 469, 475-76; Open Records Decision No. 551 (1990) (statutory predecessor to
section 552.103 serves only to protect govenllnental body's position in litigation and does
not itselfmake infornlation confidential). As such, it is not other law that makes infonnation
confidential for the purposes of section 552.022. Consequently, the submitted infonnation
may not be withheld under section 552.103 of the Govenllnent Code. However, because
infonnation subject to section 552.022(a)(I) maybe withheld under section 552.108, we will
consider your arguments for tIns exception.
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Section 552.108(a)(2) ofthe Govermnent Code excepts from disclosure "[i]nfonnation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime ... if ... it is infomlation that deals with the detection, investigation,
or prosecution ofcrime only in relation to an investigation that did not result in conviction
or defened adjudication[.]" Gov't Code § 552.108(a)(2). Section 552.108(a)(2) is
applicable only if the infonnation at issue relates to a concluded criminal case that did not
result in a conviction or a defened adjudication. A govenllnental body that claims an
exception to disclosure under section 552.108 must reasonably explain how and why this
exception is applicable to the infonnation the govenllnental body seeks to withhold. See id.
§ 552.301(e)(1)(A); see Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You asseli the

----------,sllDfilitted incidentre1Jorts~anestrecords, and vid-eo recordings pertainto a concluCleCl----­
criminal investigation that did not result in a conviction or defened adjudication. Based on
your representations and our review, we agree section 552.1 08(a)(2) is generally applicable
to the submitted infonnation.

Section 552.108 does not except from disclosure basic infomlation about an arrested person,
an aJTest, or a crime. Gov't Code § 552.108(c). Basic infonnation refers to the infOlmation
held to be public in Houston Chronicle Publishing Co. v. City ofHouston, 531 S.W.2d 177
(Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536 S.W.2d.559
(Tex. 1976), and includes a detailed description ofthe offense. See Open Records Decision
No. 127 (1976) (summarizing types of infonnation considered to be basic infonnation).
Thus, with the exception of basic infonnation, the city may withhold under
section 552.108(a)(2) of the Govemment Code the submitted infonnation that has not
previously been released to a member of the public. l We note you have the discretion to
release all or part ofthis infonnation that is not otherwise confidential by law. Gov't Code
§ 552.007.

This letter ruling is limited to the particular infonnation at issue in tlus request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detelmination regarding any other infonnation or any other circumstances.

This ruling triggers impOliant deadlines regarding the lights and responsibilities of the
govenllnental body and ofthe requestor. For more infomlation concelning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public

'We note basic infonuation includes the arrested person's social security nU111ber. Section 552.147(b)
ofthe Government Code authorizes a governmental body to redact a living person's social securityl1lU11ber from
public release without the necessity of requesting a decision from this office U11der the Act. Gov't Code
§ 552. 147(b). The requestor has a right, however, to his own social security number. See generally id.
§ 552.023(b) (govel11mental body may not deny access to person to whom infonnation relates, or that person's
representative, solely on grounds that information is considered confidential by privacy principles).
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infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

Leah B. Wingerson
Assistant Attomey General
Open Records Division

LBW/dls

Ref: ID# 387181

.Enc. Submitted documents

c: Requestor
(w/o enclosures)


