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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 19,2010

Mr. Jeffrey T. Pender
Deputy General Counsel .
Texas Department of Housing and Commlll~ityAffairs
P.O. Box 13941
Austin, Texas 78711-3941 .

0R2010-10713

Dear Mr. Pender:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 385204.

The Texas Department ofI-Iousing and Community Affairs (the "department") received three
requests from two different requestors for: (1) the addresses of homes receiving
weatherization services by Sheltering Arm.s Services ofHouston ("Sheltering Arms") as well
as the amount ofweatherization repairs perfbtl11ed; (2) a 2009 monitoring report regarding
Sheltering ADm' weatherization services; and (3) Sheltei"ing Arms's response to this report.
Although you state the department takes.no position with respect to the public availability
of the requested inf?rmatlon, yOti st~te its rele~se may hiiplicat~ the proprietary interests of
Sheltering Arms. Accordingly,you state; ai1d provide documentation showing, the
department notified Sheltering Arms of the request and of its light to submit arguments to
this office as to why the requested information should not be released. See Gov't Code
§ 552.305(d); see also Open Records Decision No. 542 (1990) (determining statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain the applicability of exception to disclose under Act in certain
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circumstances). We have reviewed the submitted representative sample ofinformation. I We
have also received and considered comments submitted by Sheltering Arms.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information made confidential by other law.
Sheltering Arms raises section 552.101 of the Government Code in conjunction with
section 600.153(f) of title 10 of the Code of Federal Regulations for portions of the
submitted information.2 Section 600.153(f) provides in relevant part:

(f) Unless required by statute, [the Department of Energy (the "DOE")] shall place
no restrictions on recipients [of grants] that limit public access to the records of
recipients that are pertinent to an award, except when DOE can demonstrate that
such records shall be kept confidential and would have been exempted from
disclosure pursuant to the Freedom ofInformation Act (5 US.c. 552) if the records
had b\longed to DOE.

10 C.F.R. § 600.153(f); see also id. § 600.101 (defining a "[r]ecipient" as an "organization
receiving financial assistance directly from DOE to carry out a project or program"). We
note section 600.153 is located in subpart B of part 600 oftitle 10. Section 600.100 sets
forth the "Purpose" of subpart B, pr~)Viding "[subpart B] establishes rules governing
subawards to institutions of higher education, hospitals, and non-profit organizations
(including grants and cooperative agreements administered by State, local and Indian Tribal
governments)," Id. § 600.100 (emphasis added). We understand the department receives
fl.mding for tIle Weatherization Assistance Program (the "WAP") from the DOE. The
department states it contracts with Sheltering Arms, a non-profit agency, to develop and
implement a WAP in exchange for the department's reimbursement of services rendered
through the payment of federal funds.

Sheltering Arms states the DOE issued "Weatherization Program Notice 10-08" to provide
guidance regarding privacy issues related to the WAP.3 See US. Dep't of Energy,
Weatherizatiol1 ProgramNotice 10-08, Weatherization Guidance on Maintaining the Privacy
ofRecipients 0fServices (2010); see also 42 US.C. § 6863. According to the DOE, "[t]his

1We aSSllme that the "representative sample" ofrecords submitted to this office is truly representative
of tbe requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter do~s not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

2We note that an administrative regulation enacted pursuant to statl.ltory authority can pl:ovide statutory
confidentiality for purposes of section 552.101. See Open Records Decision No. 476 (1987) (addressing
statutory predecessor).

3We note this notice is available on the DOE's website at: http://wwwl.eere.
energy.gov/wip/pdfs/wpn_1 0-08_privacy.pdf.
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guidance is provided to States or other entities named in the Notification ofGrant Award as
the recipients of financial assistance under the WAP[.]" See Us. Dept. Of Energy
Weatherization Program Notice 10-08. The DOE states it derives legal authority to issue
such guidance pursuant to Title IV, Energy Conservation and Production Act, which
authorizes the DOE to administer the WAP. See Pub. L. No. 94-385, 90 Stat. 1125 (1976).
The DOE quotes section 600.153(f) and states the DOE would be legally required to keep
confidential "any specifically ide11tifying information related to an individual's eligibility
application for WAP, or the individual's participation in WAP, such as name, address, or
income information."4 See Us. Dept. OfEnergy Weatherization Program Notice 10-08.
Thus, the DOE concludes "states and local service providers should extend that same

. protection to their client's records for WAP." Id. Sheltering Arms asserts the submitted
names, home addresses, and income information ofindividuals pmiicipating in the WAP are
confidential under section 600.153(f). Based on Sheltering Arms' representations and our
review, we find the department must withhold the specifically identifying information ofthe
WAP clients at issue, which includes names, addresses, and income infol111ation, under
section 552.101 in conjunction with section 600.153(f) of title 10 of the Code of Federal
Regulations.s •.

This letter ru(ing is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the.
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

C(lg~
Christina Alvarado
Assistant Attorney General
Open. Records Division

CNem

4See 5 U.S.C. § 552(b)(6) (excepting certain personal information from public disclosure under the
Freedom of Infor;11ation Act).

5As our ruling is dispositive, we need not acldress the remaining arguments against disclosure.
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Ref: ID# 385204

Ene. Submitted documents

cc: Requestor
(w/o enclosures)

Charles H. Wilson
Epstein Becker Green Wickliff & Hall, P.C.
Wells Fargo Plaza
1000 Louisiana, Suite 5400
Houston, Texas 770022-5013
(w/o enclosures)


