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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 20,2010

Mr. Gregory A. Alicie
Open Records Specialist
Baytown Police Depmiment
3200 NOlih Main Street
Baytown, Texas 77521

0R2010-10766

Dear Mr. Alicie:

You ask whether certain infOlmation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 387370.

The Baytown Police Department (the "depmiment") received seven requests from the same
requestor for seven offense reports. You state the department has released some of the
requested informationwith redactions pursuantto section 552.147 ofthe Government Code. 1

You claim portions of the submitted information m'e excepted from disclosure lmder
sections 552.101, 552.108, 552.147, and 552.151 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

fuitially, you asseli that the request for r~pOli lllunber 2010-12087 has been withdrawn by
operation oflaw because the requestor has failed to respond to the itemized cost estimate for
copies ofthis report. Under section 552.2615 ofthe Govenllnent Code, a govenllnental body
is required to provide a requestor with an estimate of charges when a request to inspect a
paper record will result in the imposition ofa chm'ge that will exceed fOliy dollars. See Gov't
Code § 552.2615. The relevant pOliion of section 552.2615 provides:

lWe note that section 552.147(b) of the Goverlll11ent Code authorizes a governmental body to redact
a living person's social secmitynumber from public release without the necessity ofrequesting a decision fi.-om
tlus office under the Act.
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(a) ... the governmental body must inform the requestor of the
responsibilities imposed on the requestor by this section and of the rights
granted by this entire section and give the requestor the information needed
to respond, including:

(1) that the requestor must provide the governmental body with a
mailing, facsimile transmission, or electronic mail addres~ to receive
the itemized statement and that it is the requestor's choice which type
of address to provide;

(2) that the request is considered automatically withdrawn if the
requestor does not respond in writing to the itemized statement and
any updated itemized statement in the time and manner required by
this section; and

(3) that the requestor may respond to the statement by delivering the
written response to the governmental body by mail, in person, by
facsimile transmission if the govenmlental 'body is capable of
receiving documents transmitted in that malmer, or by electronic mail
ifthe govenunental body has all electronic mail address.

(b) A request, .. is considered to have been withdrawn by the requestor ifthe
. requestor does not respond in writing to the itemized statement by informing
the govenmlental body within 10 business days after the date the statement
is sent to the requestor that

(1) the requestor will accept the estimated charge;

(2) the requestor is modifying the request in response to the itemized
statement; or "

(3) the requestor has sent to the attomey general a complaint alleging
that the requestor has been overchal"ged for being provided with a
copy of the public infonnation.

Id. §552.2615(a), (b). You provide documentation showing you provided the requestor with
all itemized cost estimate for infonnation responsive to the request' for. repmi
munber 2010-12087. Upon review, we agree the cost estimate complies with the
requirements of section 552.2615. FUliher, you state the requestor did not respond to the
issued estimate in accordance with section 552.2615. Accordingly, we agree that
section 552.2615(b) is applicable as to this request, and the department need not provide the
requestor with the infomlatioll responsive to the request forreport lllunber 2010-12087. We
will now address your argUlnents against disclosure of the submitted infonnation.
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Section 552.101 ofthe Government Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses section 261.201 oftheFamilyCode, which
provides as follows:

(a) [T]he following info1111ation is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under TIlles adopted by
an investigating agency:

(1) a repOli of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, connmmications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(k) Notwithstanding Subsection (a), an investigating agency, other than the [Texas
Department ofFamily and Protective Services] or the Texas Youth Commission, on
request, shall provide to the. parent, managing conservator, or other legal.
representative of a child who is the subject of reported abuse or neglect, or to the
child ifthe child is at least 18 years ofage, infonnation concerning the reported abuse
or neglect that would othelwise be confidential under this section. The investigating
agency shal~ withhold infornlation under this subsection if the parent, managing
conservator, or other legal representative of the child requesting the info1111ation is
alleged to have committed the abuse or neglect.

Fam. Code § 261.201(a), (k). You state repOli number 2009-39522 was used or developed
in an investigation ofalleged or suspected child abuse or neglect. See id. § 261.001 (defining
"abuse" and "neglect" for purposes of chapter 261 of the Family Code); see also id.
§ 101.003(a) (defining "child" for purposes of this section as person lmder 18 years of age
who is not and has not been married or who has not had the disabilities ofminority removed
for general purposes). You also indicate, and the submitted documents reflect, that this
matter was refened to Child Protective Services ("CPS") and that CPS conducted its own
investigation. Based on your representations and our review, we find repOli
number 2009-39522 is generally within the scope of section 261.201 ofthe Family Code.

In tIns instance, the requestor is the step-parent of the child victim listed in the repOli.
However, the report reflects that the requestor is also alleged to have cOlmnitted the
suspected abuse or neglect. .Accordingly, tIns requestor does not have a right ofaccess to the
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information pursuant to section 261.201(k). See id. § 261.201(k). You do not indicate that
the department has adopted a mle that govems the release of this type of information. We
therefore assume no such mle exists. Given that assumption, we conclude report
number 2009-39522 must be withheld in its entirety lUlder section 552.101 of the
Govemment Code in conjunction with section 261.201 of the Family Code. See Open
Records Decision No. 440 at 2 (1986) (constming statutorypredecessor to section 261.201).

Section 552.101 of the Govenunent Code also encompasses common-law privacy, which
protects infonnation that (1) contains highly intimate or embarrassing facts, the publication
ofwhich would be highly objectionable to a reasonable person, and (2) is not of legitimate
coneem to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). The type of infonnation considered intimate or embalTassing by the Texas
Supreme Court in Industrial Foundation included infonnation relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment ofmental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
Upon review, we find that none of the remaining information is highly intimate or
embalTassing and not of legitimate public interest. Therefore, the department may not
withhold anyportion oftheremaining infomlationlUlder section 552.101 in conjunction with
common-law privacy.

You claim the infomlation you have marked in report number 2010-12105 is excepted from
disclosure under section 552.108(a)(I) of the Govemment Code. Section 552.108(a)(I)
excepts from disclosure "[i]nfonnation held by a law enforcement agency orproseclltor that
deals with the detection, investigation, or prosecution of crime ... if. . . release of the
infOlmation would interfere with the detection, investigation, or prosecution of crime[.]"
Gov't Code § 552.108(a)(1). A govenunental body claiming section 552.108 must
reasonably explain how and why the release of the requested infonnation would interfere
with law enforcement. See id. §§552.108(a)(I), .301(e)(1)(A); see also Exparte Pruitt, 551
S.W.2d 706 (Tex. 1977). You state that the infonnation you marked in report
number 2010-12105 relates to a pending criminal investigation. Based upon this
representation, we conclude that release ofthe marked infonnation would interfere with the
detection, investigation, or prosecution ofcrime. See Houston Chronicle Publ 'g Co. v. City
o/Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e.
per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcemeptinterests that are
present in active cases). Accordingly, we conclude the department may withhold the
infolmation you marked in report number 2010-12105 lUlder section 552.108(a)(I) of the
Govenunent Code.2

Section 552.151 of the GovenU11ent Code provides:

2As our ruling onthe marked informationis dispositive, we neednot address your remaining arguments
against its disclosure.
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Infomlation in the custody of a govenunental body that relates to an
employee or officer of the govemmental body is excepted £i.'om the
requirements of Section 552.021 if, lmder the specific circumstances
pertaining to the employee or officer, disclosure of the infonnation would
subject the employee or officer to a substantial tlu'eat ofphysical hann.

Gov't Code § 552.151. You state the infonnation you have marked in report
number 2010-12105 consists of the identifying infonnation of undercover police officers.
You represent that release of the marked information would cause the undercover officers
to face a substantial threat ofphysical haml. Based on your representations, we conclude you
have demonstrated that release of the information you have mal'ked would subject the
lmdercover officers to a substalltial threat of physical harm. Therefore, we conclude the
department must withhold the marked infonnation in report number 2010-12105 lmder
section 552.151 ofthe Govemnlent Code.

You claim the social security numbers you have mal'ked in the remaining submitted
infonnation are excepted from disclosure under section 552.147 ofthe Govemment Code.
This section provides "[t]he social security number of a living person is excepted from"
required public disclosure under the Act. Id. .§ 552.147. Therefore, the department may
withhold the marked social security 11lmlbers in the remaining infOlmation lmder
section 552.147 of the Govermnent Code.3

In summary, the depaliment must withhold report number 2009-39522 under section 552.101
of the Govemment Code in conjunction with section 261.201 of the FaJ.llily Code. The
department may withhold the infonnation you have mal'ked in report number 2010-12105
under section 552.108(a)(1) of the Govenunent Code. The depaliment must withhold the
marked infonnation in report number 2010-12105 under section 552.151 ofthe Govenunent
Code. The department may withhold the mal'ked social security numbers under
section 552.147 ofthe Goven1111ent Code. The remaining infonnation must be released.

This letter mling is limited to the paliicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, tIlls ruling must not be relied upon as a previous
detennination regarding ailY other infonnation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more infonnation concerning those rights alld
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govel1unent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public

3As noted above, section 552.147(b) of the Gove111111ent Code authorizes a govenullental body to
redact a livingperson's social secmitymullber £i:ompublic release without the necessity ofrequesting a decision
from this office lmder the Act.
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infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Jemlifer Luttra11
Assistant Attorney General
Open Records Division

JL/dls

Ref: ID# 387370

Enc. Submitted documents

c: Requestor
(w/o enclosures)


