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Navarro County Criminal District AttoITley's Office
300 West 3rd Avenue Suite 203
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0R2010-10783

Dear Mr. Miller:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 387304.

The Navarro County Sheriffs Office (the "sheriff') received requests from two requestors
for information relating to a specified incident. You claim that the requested information is
excepted from disclosure under sections 552.101,552.103, and 552.108 ofthe Government
Code. 1 We have considered your arguments'and reviewed the information you submitted.

We first note that the submitted information that pertains to the second request includes
fingerprints. Section 552~'101oftl1e GovemmentCode exceptsfroni disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code §552.101. This exception encompasses information that other statutes make
confidential. ,Section 560.003 of the Government Code provides that "[a] biometric
identifier in the possession of a governmental body is exempt from disclosure under [the
Act]." Id. § 560.003; see id. § 560.001(1) ("biometric identifier" means retina or iris scan,
fingerprint, voiceprint, or record of hand or face geometry). Section 560.002 of the
Govemment Code provides, however, that "[a] govemmental body that possesses a

IWe note that you also raise, but have submitted no arguments under, other exceptions to disclosure
and Texas Rule o'fEvidence 503. Accordingly, this decision does not address any of those exceptions or rule
503. See Gov't Code § 552.301(e)(1)(A) (governmental body must submit written comments stating reasons
why its claimed exceptions apply). '

POST OFFICE Box 12548, AUSTIN, TEXAS 787,11-2548 TEL:(SI2)463-2100 WWW.OAG.STATE.TX.US

An Eqllal Employment Opportunity Employa. Printu! on Ru)'cltd Papa



Mr. Randall Miller - Page 2

biometric identifier of an individual . . . may not sell, lease, or otherwise disclose the
biometric idehtifier to another person unless ... the individual consents to the disclosure[.]"
Id. § 560.002(1)(A). In this instance, the fingerprints we have marked are those of the
second requestor's client. We note that, as a general rule, the exceptions to disclosure found
in the Act do not apply to information that other statutes make public. See Open Records
Decision Nos, 623 at 3 (1994), 525 at 3 (1989). Therefore, the marked fingerprints must be
released to the second requestor pursuant to section 560.002(1)(A). See Open Records
Decision No. 481 at 4 (1987) (privacy theories not implicated when individual requests
infoTInation conceming himself).

-------~Secti01r552_=__k0-I~of-the-60vemment-eode-also-encompasses-common-law-privaey-ancl------

excepts from disclosure private facts about an individual. See Indus. Found. v. Tex. Indus.
Accident Ed., 540 S.W.2d 668 (Tex. 1976). Information is excepted from required public
disclosure by it common-law right ofprivacy ifthe infom1ation (1) contains highly intimate
or embarrassing facts, the publication of which would be highly objectionable to a
reasonable person, and (2) is not oflegitimate concem to the public. Id. at 685.

In Open Records Decision'No. 393 (1983), this office concluded that generally only that
information that either identifies or tends to identify a victim of sexual assault or other
sex-related offense may be withheld under common-law privacy; however, because the
identifying infonnation was inextricably intertwined with other releasable infonnation,
the govemmental body was required to withhold the entire report. ORD 393 at 2; see Open
Records Decision No. 339 (1982); see also Morales v. Elle7~, 840 S.W.2d 519 (Tex.
App.-El Pas() 1992, writ denied) (identity ofwitnesses to and victims ofsexualharassment
was highly intimate or embarrassing infonnation, and public did not have a legitimate
interest in such infonnation); Open Records Decision No. 440 (1986) (detailed descriptions
of serious sex.ual offenses must be withheld).

The remaining information that pertains to the second request is related to an alleged sexual
assault, and the requestor knows the identity of the alleged victim. We believe that, in this
instance, withholding only identifying information from the second requestor would not .
preserve the victim's common-law right to privacy. We therefore conclude that the
remaining information that pertains to the second request must be withheld from the second
requestor in it,s entirety under section 552.101 ofthe Government Code in conjunction with

.common-law:privacy.2

Next, we address your claim under section 552.108 of the Government Code for the
submitted information that peliains to the first request. Section 552.108(a)(1) excepts from
disclosure "[i]i1fom1ation held by a law enforcement agency or prosecutor that deals with the
detection, investigation, or prosecution of crime ... if ... release ofthe inforn1ation would

2As we are able to make this determination, we need not address your arguments against disclosure
of the information that pertains to the second request.
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interfere with the detection, investigation, or prosecution of crime[.]" Gov't Code
§ 552.108(a)(1). A governmental body must reasonably explain how and why
section 552.108 is applicable to the information at issue. See id. § 552.301(e)(1)(A); Ex
parte Pruitt, 5'51 S.W.2d 706 (Tex. 1977). You state that the information that pertains to the
first request is related to a pending criminal prosecution. Based on your representation, we
find that section 552.108(a)(1) is applicable in this instance. See Houston ChroniclePubl 'g
Co. v. City ofHouston, 531 S.W,2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ
ref'd n.r.e. p'er curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement
interests that are present in active cases).

--~~-~-~We-noteLhat-section~552-;-108~does-not-ex:cept~from-disclosure-'-'basic-inf<:>rmat:i<:>n-ab<:>ut-an----·--

arrested person, an arrest, or a crime." Gov't Code § 552.108(c). Section 552.108(c) refers
to the basic front-page infoffilation held to be public in Houston Chronicle. See 531 S.W.2d
at 186-88; Open Records Decision No. 127 (1976) (summarizing types of information
deemed public by Houston Chronicle). The sheriff must releas'e basic information, even if
the information does not literally appear on the front page of an offense or arrest report.
Basic information includes an identification and description of the complainant and a
detailed description of the offense. See ORD 127 at 3-4. In this instance, the inform'l-tion
at issue is related to an alleged sexual assault. Therefore, the complainant's identity is
protected by common-law privacy under section 552.101 of the Government Code. See
Gov't Code §552.101; Indus. Found., 540 S.W.2d at 683-85; ORD 393, 339. We have
marked the information that identifies the complainant and must be withheld under
section 552.101 in conjunction with common-law privacy. Except for the 111arked
information, the sheriff must release basic information to the first requestor in accordance
with section 552.1 08(c). The remaining information that pertains to the first request may be
withheld from the first requestor under section 552.108(a)(1V

In summary: (1) the marked fingerprints must be released to the second requestor pursuant
to section 560.002 of the Government Code; (2) the remaining information that pertains to
the second request must be withheld from the second requestor under section 552.101 ofthe
Government Code' in conjunction with commOli-law privacy; (3) the infonnation that
pertains to the first request may be withheld from the first re:questor under
section 552.lQ8(a)(1) of the Government Code, except for the basic information that must
be released U1~der section 552.108(c); and (4) in releasing basic information to the first

3As we; are able to make these determinations, we need not address your other arguments against
disclosure of the information' that pertains to the first request, except to note that section 552.103 of the
Govemment Code does not generally except from disclosure the same basic information that must be released
under section 552.108(c). See Open Records Decision No. 597 (1991).
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requestor, the sheriff must withhold the marked types of infornlation that identify the
complainant 1111der section 552.101 in conjunction with common-law privacy.4

This letter ruling is limited to the patiicular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
deternlination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,

-------or-caH-the-8ffice-of-the-Attomey-GeneraFs-8pen-Government-Ho1:hne,toH-free.:-,------
at (877) 673-.6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

/:\
. Sii"~lJ ~\IV--~~---

es W. Morris, III
Assistant Attorney General
Open Records Division

JWM/em

Ref: ID# 387304

Enc: Submitted documents

\

c: Requestors
(w/o enclosures)

4We n.ote that basic information includes an arrested person's social security number.
Section 552.147(b) of the Govemment Code authorizes a governmental body to redact a living person's social
security number! from public release without the necessity of requesting a decision from this office under the
Act.


