
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 21,2010

Ms. Destinee Waiters
Assistant General Counsel
Houston Community College
3100 Main Street
Houston, Texas 77002

Dear Ms. Waiters:
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ORlO10-1 0853

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 387349.

The Houston Community College (the "college") received a request1 for, all outside
investigations involving the college police department from 2009 to the date ofthe request.2

You claim ,that the submitted infonnation,, ,is excepted from disclosure under
sections 552.101, 552.103, 552.107, 552.111;552.117, and 552.137 of the Government
Code.3 We have considered the exceptions you claim and reviewed the submitted
infonnation.4 '

lyou state you clarified the request with the requestor. See Gov't Code § 552.222(b) (governmental
body may conmmnicate with requestor for purpose of clarifying or narrowing request for information).

2As you did not submit a copy of the request, or the clarified request, we take our description from
your brief.

3Although you also raise section 552.101 ofthe Government Code in conjunction with Texas Rule of
Evidence 503 and Texas Rule of Civil Procedure 192.5, this office has concluded section 552.101 does not
encompass discovery privileges. See Open Records Decision Nos. 676 at 1-2 (2002), 575 at 1-2 (1990).

4We note although you raise sections 552.102, 552.108, 552.116, and 552.119 of the Government
Code, you have not provided any arguments to support these exceptions. Therefore, we assume you have
withdrawn your ylaim that these sections apply to the submitted information.
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You first state some of the requested information was the subject of several prior requests
for infOlmatiotl received by the district, as a result ofwhich this office issued Open Records
Letter No. 2010-07127 (2010). In that ruling, we concluded the district may withhold certain
information under rule 503 of the Texas Rules of Evidence. With regard to information
responsive to the current request that is identical to the information previously ruled upon
by this office, we conclude, as we have no indication the law, facts, and circumstances on
which the prior ruling was based have changed, the college may continue to rely on the
ruling as a previous determination and withhold the previously ruled upon information in
accordance with Open Records LetterNo. 2010-07127. See Open Records Decision No. 673
(2001) (so long as law, facts, and circumstances on which prior ruling was based have not
changed, firsttype ofprevious determination exists where requested information is precisely
same informa,tion as was addressed in prior attorney general ruling, ruling is addressed to
same governll:lental body, and ruling concludes that information is or is not excepted from
disclosure). To the extent the requested information was not the subject ofthis prior ruling,
we will consider your arguments against its disclosure.

We next note that one ofthe reports is dated May 9, 2010. You state the requestor submitted
her request on May 4,2010, and you later clarified with: the requestor. However, you did
not submit the clarified request and you do not state the day you received the requestor's
clarification. The Act does not require a governmental body to release information that did
not exist when it received a request or create responsive information.s Thus, to the extent
the college received the requestor's clarification before May 9, 2010, the May 9 report did
not exist when the college received the clarified request, and such information is not
responsive to the request. This decision does not address the public availability of such
non-responsive information. To the extent the college received the requestor's clarified
request on or after May 9, 2010, the May 9 report is responsive and we will address your
arguments against disclosure. See City ofDallas v. Abbott, 304 S.W.3d 380 (Tex. 2010)
(holding that When governmental entity, -acting in good faith, requests clarification ofunclear
or overbroad request for public information, ten-business-day period to request attorney
general opinion is measured from date the request is clarified or narrowed) .

. 5See Eeon. Opportunities Dev. Corp. v. Bustamante, 562S.W.2d 26(1 (Tex. Civ. App.-San
Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 (1992), 555 at 1 (1990),452 at 3 (1986),362
at 2 (1983).
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Next, we must address the college's obligations under the Act. Pursuant to
section 552.301(e) of the Government Code, the governmental body is ,required to submit
to this office within fifteen business days of receiving the request (1) general written
comments stating the reasons why' the stated exceptions apply that would allow the
information to be withheld, (2) a copy of the written request for information, (3) a signed
statement or sufficient evidence showing the date the governmental body received the
written request, and (4) a copy of the specific information requested or representative
samples, labeled to indicate which exceptions apply to which parts of the documents. See
id. § 552.301(e). As of the date of this letter, you have not submitted to this office a copy
of the written request for information or the subsequent clarified request for information.
Consequently, we find the college has failed to comply with the requirements of
section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released, unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex., App.-Fort Worth 2005, no
pet.); Hancock v. State Bd. o/Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, no
writ) (governrp.ental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); see also Open Records
Decision No. 630 (1994). Generally, a compelling reason to withhold information exists
where some other source of law makes the information confidential or where· third party
interests are at stake. Open Records Decision No. 150 at 2 (1977). You assert the requested
information is excepted under sections 552.103, 552.107, and 552.111 of the Government
Code. These sections, however, are discretionary in nature. They serve only to protect a
governmental body's interests, and may be waived; as such, they do riot constitute
compelling reasons to withhold information for purposes of section 552.302. See Dallas
Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469 (Tex. App.-Dallas 1999, no
pet.) (governmental body may waive section 552.103); see also Open Records Decision
Nos. 677 at.10 (2002) (attorney work-product privilege under section 552.111 110t
compelling reason to withhold information under section 552.302), 676 at 10-11 (2002)
(attorney-clie~t privilege under section 552.107(1) may be waived), 665 at 2 n.5 (2000)
(discretionary exceptions in general), 663 at 5 (1999) (waiver ofdiscretionary exceptions).
Thus, no portion of the requested information may be withheldunder section 552.103,
section 552.107, or section 552.111 of the Government Code. However, because
sections 552.LOl, 552.117, and 552.137 of the Government Code can provide compelling
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reasons to withhold inforn1ation, we will consider the applicability ofthese exceptions to the
requested information.

Section 552.101 of the Government Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code §·552.101. This section encompasses the common-law right ofprivacy, which
protects inforination that is (1) highly intimate or embarrassing, such that its release would
be highly obJectionable to a reasonable person, and (2) not of legitimate concern to the
public. See Indus. Found. v. Tex.Jndus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
established. .See id. at 681-82. The types of information considered intimate or
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. See id. at 683. This office has found that the following types of information are
excepted froin required public disclosure under common-law privacy: some kinds ofmedical
information or information indicating disabilities or specific illnesses, see Open Records
Decision Nos.470 (1987) (illness from severe emotional andjob-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps) and personal financial
information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990). In addition,
a compilation.of an individual's criminal history is highly embarrassing information, the
publication of which would be highly objectionable to a reasonable person. Cf U S. Dep't
ofJustice v. Reporters Comm.for Freedom ofthe Press, 489 U.S. 749, 764 (1989) (finding
significant privacy interest in compilation of individual's criminal history by recognizing
distinction between public records found in courthouse files and local police stations and
compiled summary ofcriminal history information). Furthermore, a compilation ofa private
citizen's criminal history is generally not oflegitimate concern to the public. Upon review,
the information we marked is highly intimate or embarrassing and not oflegitimate public
concern. Accordingly, the college must. withhold the marked information under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.117(a)(2) excepts from publIc disclosure the home addresses, home telephone
numbers, and social security number ofa peace officer, as well as information that reveals
whether the p.eace officer has family members, regardless of whether the peace officer
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complies with sections 552.024 and 552.1175 of the Government Code.6 Gov't Code
§ 552.117(a)(2). Therefore, the college must withhold/ the peace officers' personal
information that we have marked under section 552.117(a)(2) ofthe Government Code.?

You seek to withhold an e-mail address contained in the remaining submitted information
pursuant to section 552.137 of the Government Code. Section 552.137 ofthe Government
Code states that "an e-mail address of a member of the public that is provided for the
purpose of communicating electronically with a governmental body is confidential and not
subject to disclosure under [the Act]," unless the owner of the e-mail address has
affirmatively consented to its public disclosure. Id. § 552.137(a)-(b). The types of e-mail
addresses listed in section 552.137(c) may not be withheld under this exception. See id.
§ 552.137(c). You do not state the owner of the e-mail address has consented to its release.
Therefore, the college must withhold the marked e-mail address under section 552.137,
.unless the owner consents to release.8

In summary, the college may continue to rely on Open Records Letter No. 2010:-07127 and
withhold the identical information in accordance with that ruling. The college must withhold
the information we marked under section 552.101 in conjunction with common-law privacy
and section 552.1 17(a)(2). The- college must withhold the marked e-mail address under
section 552.137, unless the owner consents to release. The remaining responsive
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

G"Peace officer" is defined by Atiicle 2.12 of the Texas Code of Criminal Procedure.

7We note the previous determination issued in Open Records Decision No. 670 (2001) authorizes a
governmental body to withhold the home addresses and telephone numbers, personal cellular telephone and
pager numbers, :social security numbers, and family member information of its peace officers under
section 552.117(a)(2) without the necessity of requesting an attorney general decision.

8We note this office recently issued Open Records Decision No. 684 (2009), a previous detern1ination
to all governmental bodies authorizing them to withhold ten categories of information, including an e-mail
address of a member of the public under section 552.137 of the Government Code, without the necessity of
requesting an attorney general decision.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office,of
the Attorney General, toll free, at (888) 672-6787.

Chris Schulz
Assistant Attorney General
Open Records Division

CS/em

Ref: ID# 387349

Ene. Submitted documents

cc: Requestor
(w/o enclosures)
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