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July 23, 2010

Ms. Shed Bryce Dye
Assistant Criminal District Attomey
Bexar County
300 Dolorosa, Fourth Floor
San Antonio, Texas 78205

0R2010-11022

Dear Ms. Dye:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 387735.

The Bexar County Criminal Distdct Attomey's Office (the "distdct attomey") received a
request for information related to a specified complaint and related investigation involving
the requestor. You claim that the requested infonnation is excepted from disclosure lUlder
section 552.101 ofthe Govemment Code. We have considered the exception you claim and
reviewed the submitted infonnation.

Section 552.101 ofthe Govennnent Code exc~pts from disclosure "infonnation considered
to be confidential bylaw, either constitutional, statutory, orbyjudicial decision." Gov't Code
§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy.
COlmnon-law privacyprotectsinfonnation ifit (1}contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person, and
(2) is not of legitimate concem to the public. See Indus. Found. v. Tex. Indus. Accident
Ed., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of connnon-law
privacy, both prongs of tIns test must be satisfied. Id. at 681-82.

The types of infomlation considered intimate or embarrassing by the Texas Supreme Court
in Industrial Foundation included infonnation relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. In addition, this office
has fmUld celiain kinds of medical infomlation or infonnation indicating disabilities or
specific ilhlesses are excepted fi'om required.public disclosure under common-law privacy.
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See Open Records Decision Nos. 470 (1987), 455 (1987) (infonnation peliaining to
prescription dmgs, specific illnesses, operations and procedures, and physical disabilities
protected from disclosure).

You generally cite to Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ
denied), in support of your argument lUlder common-law privacy for the submitt.ed
information. In Ellen, the cOUli addressed the applicability of the common-law privacy
doctrine to files ofan investigation ofallegations ofsexual harassment. Here, however, the
submitted infonnation does not relate to an allegation of sexual harassment. Because the
allegations do not concem sexual harassment, we find that Ellen is not applicable in this
instance. Consequently, the district attomey may not withhold any of the submitted
infonnation under section 552.101 in conjunction with common-law privacy on the basis of
Ellen.

This office has found that infonnation pertaining to the work conduct and job perfOlmance
ofpublic employees is subj ect to a legitimate public interest and is, therefore, generally not
protected from disclosure under common-law privacy. See OpenRecords DecisionNos. 470
(1987) (public employee'sjob performance does not generally constitute employee's private
affairs), 455 (1987) (public employee's job perfonnance or abilities generally not protected'
by privacy), 444 (1986) (public has legitimate interest inlmowing reasons for dismissal,
demotion, promotion, or resignatio!l ofpublic employee), 423 at 2 (1984) (scope ofpublic
employee privacy is narrow). Although the information at issue involves allegations of
misconduct by district employees, we find that there is a legitimate public interest in the
work conduct and job perfonnance ofthe employees at issue in the submitted infonnation.

Upon review, we find portions of the submitted infOlmation to be highly intimate or
embarrassing and not of legitimate public interest. Accordingly, the district attomey must
withhold tIns infonnation, wInchwe have marked, under section 552.101 in conjunctionwith
common-law privacy. However, as the remaining information deals with the work conduct
of a public employee, we find tIns infomlation is of legitimate concem to the public.
Accordingly, the district attomey may not withhold any ofthe remaiInng infonnation under
section 552.101 of the Govemment Code in conjUllction with common-law privacy.

We note that some of the remaining submitted infonnation is subject to section 552.117 of
the Govennnent Code.! Section 552.117(a)(1) of the Govenmlent Code excepts fl.-om
disclosure the home addresses and telephone numbers, social security lllunbers, and family
member informationofcurrent or fonner officials or employees ofa govennnental bodywho
request this iIlfonnationbe kept confidential Ullder section 552.024 ofthe Govennnent Code.
See id. §§ 552.117(a)(1), .024. Whether a pmiicular piece of infOlmation is protected by
section 552.117 must be determined at the time the request for it is made. See Open Records
Decision No. 530 at 5 (1989). The district attomey may only withhold infOlmation under

IThe Office ofthe Attorney General will raise a mandatory exception like section 552.117 on behalf
of a governmental bodY. Open Records Decision Nos. 481 (1987),480 (1987), 470 (1987).
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section 552. 117(a)(1) on behalf of a former or current employee who made a request for
confidentiality under section 552.024 prior to the date on which the request for information
was made. We have marked infornlation that is subject to section 552.117. The submitted
records indicate that the individual at issue has timely elected confidentiality for the
individual's personal infonnation. Therefore, the district attorneymustwithhold the personal
information pertaining to that individual, which we have marked, under
section 552.117(a)(1). We note the requestor has a right of access to his own personal
infonnation and the district attorney may not withhold it £i'om him lU1der
section 552.117(a)(1). See Gov't Code § 552.023 (person or person's authorized
representative has a special right ofaccess to records that contain infolmation relating to the
person that are protected from public disclosure by laws intended to protect that person's
privacy interests).

In smmnary, the district attorney must withhold the infonnation we have marked lU1der
(1) section 552.101 in conjunction with common-law privacy, and (2) section 552.117(a)(1)
of the Government Code. The remaining submitted infOlmation must be released to the

. requestor.2

This letter lUling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this lUling must not be relied upon as a previous
determination regarding any other infOlmation or any other circlilllstances.

This lUling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/opei1lindex or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General,toll free, at (888) 672-6787.

Sincerely,

~~
Cil).dy Nettles
Assistant Attorney G~neral

Open Records Division

CN/dls

2We note that the information being released contains confidential infomlation to which the requestor
has a right of access. See Gov't Code § 552.023(a). However, ifthe district attomey receives anotherrequest
for this particular information from a different requestor, then the district attomey should again seek a decision
frain this office.



Ms. Sheri Bryce Dye - Page 4

Ref: ID# 387735

Ene. Submitted documents

c: Requestor
(w/o enclosures) .


