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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 26, 2010

Ms. Leticia Garza

City Clerk

City of Baytown

P.O. Box 424

Baytown, Texas 77522-0424

OR2010-11138
Dear Ms. Garza:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 388639 (Baytown PIR #1835).

The City of Baytown (the “city”) received a request for copies of two employees’ paychecks
from March, 2010. You claim portions of the submitted information are excepted from
disclosure under sections 552.101 and 552.102 of the Government Code.! We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy.
Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Id. § 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652
S.W.2d 546 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the court ruled that the test to be

!Although you failed to submit a portion of your written comments explaining why the stated
exceptions apply within the fifteen-business-day time period prescribed by section 552.301(e), we will address
your arguments, as sections 552.101 and 552.102 are mandatory exceptions to disclosure that a governmental
body may not waive. See Gov’t Code §§ 552.007, .301, .302, .352; Open Records Decision No. 674 at 3 n.4
(2001) (mandatory exceptions).
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applied to information claimed to be protected under section 552.102 is the same as the test
formulated by the Texas Supreme Court in Industrial Foundation v. Texas Industrial
Accident Board, 540 S.W.2d 668, 683-85 (Tex. 1976) for information claimed to be
protected under the doctrine of common-law privacy as incorporated by section 552.101.
Accordingly, we address the city’s section 552.102(a) claim together with the application of
section 552.101 in conjunction with common-law privacy.

In Industrial Foundation, the Texas Supreme Court stated that information is excepted from
disclosure if (1) it contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) the information is not of
legitimate concern to the public. 540 S.W.2d at 685. This office has found personal
financial information not relating to a financial transaction between an individual and a
governmental body is generally protected by common-law privacy. See Open Records
Decision Nos. 600 (1992) (employee’s designation of retirement beneficiary, choice of
insurance carrier, election of optional coverages, direct deposit authorization, forms allowing
employee to allocate pretax compensation to group insurance, health care or dependent
care), 545 (1990) (deferred compensation information, participation in voluntary investment
program, election of optional insurance coverage, mortgage payments, assets, bills, and credit
history). This office has determined a public employee’s net salary is protected by common-
law privacy. See Attorney General Opinion. GA-0572 at 4 (2007) (stating net salary
necessarily involves disclosure of information about personal financial decisions). On the
other hand, a public employee’s gross salary is a matter of legitimate public interest and is,
therefore, not protected by common-law privacy. Id.; see also Gov’'t Code § 552.022(a)(2);
Open Records Decision Nos. 602 at 5, 342 at 3.

You assert portions of the submitted information constitute personal financial information
subject to common-law privacy. Upon review, we agree a portion of the information at issue
constitutes personal financial information. Furthermore, we find that this information is not
of legitimate concern to the public. Accordingly, the city must withhold the information we
have marked under section 552.101 of the Government Code in conjunction with
common-law privacy. However, the city has failed to demonstrate the remaining information
at issue is highly intimate or embarrassing and not of legitimate public interest. Therefore,
the city may not withhold any portion of the remaining information under section 552.101
in conjunction with common-law privacy or section 552.102 of the Government Code. As
you raise no further exception to the disclosure of the remaining information, it must be
released. :

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This fuling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787. :

Sincerely,

Matt Entsminger

Assistant Attorney General
- Open Records Division

MRE/sdk

Ref: ID# 388639

Enc. Submitted documents

c: . Requestor
(w/o enclosures)




