
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 26,2010

Mr. Adam Wright
Executive Director
North Texas Regional Library System, Inc.
6320 Southwest Boulevard, Suite 101
Fort Worth, Texas 76109

0R2010-11185

Dear Mr. Wright:

You ask whether celiain infol1nation is subject to required public discloslITe lmder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. YOlIT request was
assigned ID# 388114.

The North Texas Regional Library System, Inc. (the "system") received a request for the bids
submitted in response to a request for proposals for online career tutoring, as well as
complete scoring infol1nation. You take no position on the public availability of the
submitted infol1nation. You state that release of tIns info1111ation may implicate the
proprietary interests ofBrainfuse, mc. ("BrainfLise"); The Gale Group, Inc. ("Gale Group");
Worldwide mteractive Network, Inc. ("Worldwide Interactive"); and XAP Corporation
("XAP") (collectively, the "third parties"): Accordingly, you infol1n us, and provide
documentation showing, that you notified the third parties of the request and of their right
to submit arguments to tIns; office as to why theitinfomiation should not be released. See
Gov't Code § 552.305(d) (permittIng interested third party to submit to att0111ey general
reasons why requested infol1nation should not be released); Open Records DecisionNo. 542
(1990) (statutory predecessor to section 552.305 pel1nitted gove111111ental body to rely on
interested third party to raise and explain applicability of exception to discloslITe lmder
certain circumstances). We have received cOlTespondence from Brainfuse. We have
considered the submitted arglUnents and have reviewed the submitted inf01111ation. We have
also considered comments submittedbythe requestor. See Gov't Code §552.304 (providing
that interested party may submit COlmnents stating why info1111ation should or should not be
released).

Initially, we note that the system has not submitted any scoring info1111ation. To the extent
such infol1nation existed on the date the system received the request, we assume you have
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released such information. Ifyou have not released any such information to the requestor,
you must do so at this time. See id. §§ 552.301(a), .302; see also Open Records Decision
No. 664 (2000) (if governmental body concludes that no exceptions apply to requested
infonnation, it must release infonnation as soon as possible).

Next, we must address the system's obligations under the Act. Section 552.301 describes
the procedural obligations placed on a govenunental body that receives a written request for
infonnation it wishes to withhold. Pursuant to section 552.301 (e) ofthe Govemment Code,
the govenunental body is required to submit to this office within fifteen business days of
receiving the request (1) general Wlitten cOlmnents stating the reasons why the stated
exceptions apply that would allow the infonnation to be withheld, (2) a copy ofthe written
request for information, (3) a signed statement or sufficient evidence showing the date the
governmental body received the Wl'itten request, and (4) a copy of the specific infonnation
requested or representative samples, labeled to indicate which exceptions apply to which
parts ofthe dOClUllents. ·Gov't Code § 552.301(e). In this instance, the system did not submit
a portion oftile responsive proposals lUltil after the fifteen business day deadline. Thus, we
find the system failed to comply with the requirements of section 552.301.

Pursuant to section 552.302 of the GovenU1lent Code, a govenunental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342,350 (Tex. App.-Fort WOlih 2005, no pet.); Hancockv. State Ed. a/Ins., 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome preslUnption of openness pursuant to statutory
predecessor to section 552.302); see also Open Records DecisionNo. 630 (1994). Generally,
a compellingreason to withhold infonnation exists where some other source oflaw makes
the information confidential or where third party interests are at stake. Accordingly, we will
consider whether any of the lUltimely submitted information is excepted fi..om disclosure
based on third party interests.

Next, we note an interested third paliy is allowed ten business days from the date of its
receipt of the govenunental body's notice lUlder section 552.305 of the Government Code
to submit its reasons, if allY, as to why infonnation relating to the third party should not be
released. See Gov't Code § 552.305(d)(2)(B). As of the date of this decision, Gale Group,
Worldwide Interactive, alld XAP have not submitted comments to tIns office explaining why
ally pOliion of their submitted infonnation should not be released to the requestor.
Therefore, we have no basis to conclude that the release of ally portion of the submitted
infonnation relating to these companies would implicate their proprietary interests. See id.
§ 552.110; Open Records Decision Nos. 552 at 5 (1990) (party must establishprimajacie
case that information is trade secret), 661 at 5-6 (1999) (stating that business enterprise that
claims exception for commercial or finallcial inf0111lation lUlder section 552.11 O(b) must
show by specific factual evidence that release of requested infonnation would cause that
paI:ty substalltial competitive hann). Accordingly, we conclude that the system may not
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withhold any portion of Gale Group, Worldwide Interactive, or XAP's infonnation on the
basis of any proprietary interests that they may have in the inf011l1ation.

We now tlml to Brainfuse's argmnents. We understand Brainfuse to asseIi that its
infonnation is confidential because its docmnents were mm"ked as such when they were
submitted to the system. We note that infonnation is not confidential under the Act simply
because the party that submits the information anticipates or requests that it be kept
confidential. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677
(Tex. 1976). In other words, a govenllnental body cannot overrule or repeal provisions of
the Act through an agreement or contract. See Att011ley General Opinion JM-672 (1987);
Open Records Decision Nos. 541 at 3 (1990) ("[T]he obligations of a goven1l11ental body
under [the Act] Call110t be compromised simply by its decision to enter into a contract."), 203
at 1 (1978) (mere expectation of confidentiality by person supplying infonnation does not
satisfY requirements of statutOly predecessor to section 552.110). Consequently, lIDless
Brainfuse's infOlmation falls within an exception to disclosme, it must be released,
notwithstanding any expectation or agreement to the contrary.

Brainfuse claims its proposal is excepted mlder section552.11 O(a) ofthe Gove11lment Code,
which protects trade secrets. Section 552.110(a) protects trade secrets obtained from a
person and privileged or confidential by stahlte or judicial decision. Gov't Code
§ 552. 110(a). The Texas Supreme Comi has adopted the definition of trade secret from
section 757 ofthe Restatement ofTorts. See Hyde COlp. v. Huffines, 314 S.W.2d 763 (Tex.
1957); see also Open Records Decision No.· 552 (1990). Section 757 provides that a trade
secret is:

any fonnula, patte11l, device or compilation ofinfonnation which is used in
one's business, and which gives him an opportunity to obtain an advantage
over competitors who do 110t lmow or use it. It may be a f011l1Ula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a patte11l for a machine or other device, or a list of customers. It
differs £i.·om other secret infonnation in a business ... in that it is not simply
infonnation as to single or ephemeral events in the conduct of the
business . . . . A trade secret is a process or deviCe for continuous use in the
operation ofthe business.... [It may] relate to the sale ofgoods or to other
operations in the business, such as a code for detennining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. hl
detennining whether pmiicular inf011l1ation constitutes a trade secret, this office considers
the Restatement's definition of trade secret as well as the Restatement's list of six trade
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secret factors.! RESTATEMENT OF TORTS § 757 cmt. b (1939). TIlls office must accept a
claim that infornlation subject to the Act is excepted as a trade secret if a prima facie case
for the exception is made and no argument is submitted that rebuts the claim as a matter of
law. See ORD 552 at 5. However, we cannot conclude that section 552.110(a) is applicable
unless it has been shown that the infonnation meets the defillltion of a trade secret and the
necessary factors have been demonstrated to establish a trade secret claim. See Open
Records Decision No. 402 (1983). We note that pricing infonnation pertaining to a
paliicular proposal or contract is generally not a trade secret because it is "simply
infonnation as to single or ephemeral events in the conduct of the business," rather than "a
process or device for continuous use in the operation of the business." See RESTATEMENT
OF TORTS § 757 cmt. b (1939); Huffines, 314 S.W.2d at 776; Open Records Decision
Nos. 319 at 3 (1982), 306 at 3 (1982).

Uponreview ofBrainfuse 's al"guments under section 552.11 O(a) and the infonnation at issue,
we find that Brainfuse has shown that portions of its information pertaining to its services
and clients are protected trade secrets lmder section 552. 110(a). Accordingly, the system
must withhold the information we have marked UIlder section 552.110(a). However, we
conclude that Brainfuse has failed to establish that ally ofthe remaining infornlation at issue
is a trade secret protected by section 552. 110(a). See ORD Nos. 402 (section 552. 110(a)
does not apply unless infornlation meets definition oftrade secret and necessary factors have
been demonstrated to establish trade secret claim), 319 at 3 (information relating to
orgalllzation and personnel, market studies, qualifications and experience, alld pricing are
not ordinarily excepted from disclosure under statutory predecessor to section 552.110).
Thus, the system may not withhold any of the remaining information at issue under
section552.110(a). (

Finally, we note that some of the submitted infOlmation is protected by copyright. A
custodian ofpublic records must complywith the copyright law and is 110t required to finnish
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1978). A
governmental body 'must allow inspection of copyrighted materials unless an exception
applies to the information. fd.; see Open Records Decision No. 109 (1975). Ifamember of

IThe Restatement ofTorts,lists the following six factors as indicia ofwhether information constitutes
a trade secret:

(1) the extent to which the information is mown outside of [the company];
(2) the extent to which it is known by employees and other involved in [the company's]

-business;
(3) the extent ofmeasures taken by [the company] to guard the secrecy of the information;
(4) the value ofthe infOlTIlation to [the company] and [its] competitors;
(5) the amount ofeffort or money expended by [the compmiy] in developing the information;
(6) the ease or difficulty with which the info1TI1ation couldbe properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at2 (1982), 306 at 2
(1982),255 at 2 (1980).
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the public wishes to malce copies ofcopyrighted materials, the person must do so unassisted
by the govemmental body. In making copies, the member ofthe public assumes the duty of
compliance with the copyright law and the risk of a copyright infri.ngement suit.

In summary, the system must withhold the infonnation we have marked in Brainfuse's
proposal under section 552.110(a) of the Goven1lllent Code. The remaining submitted

, . infonnation must be released, but any infOlmation protected by copyright must be released
in accordance with copyright law.

This letter ruling is limited to the particular infOlmation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
goven1lllental body and ofthe requestor. For more infonnation conceming those dghts and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, foll free at (888) 672-6787.

Sincerely,

r?O!Wlli vL 1l ttr tiC!~
Tamara H. Holland
Assistant Attomey General
Open Records Division

THH/dls

Ref: ID# 388114

Ene. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Bany Silberzweig, Esq.
President
Brainfuse, Inc.
271 Madison Avenue
New York, New York 10016
(w/o enclosures)
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Ms. Teresa Chasteen
Worldwide Interactive Network, Inc.
1000 Waterford Place
Kingston, TelUlessee 37763
(w/o enclosures)

Mr. Joe Martoia
The Gale Group, Inc.
27500 Drake Road
Fanninston Hills, MilUlesota 48331-3535
(w/o enclosures)

Ms. Leslie Franklin
XAP Corporation
3534 Hayden Avenue
Culver City, Califomia 90232

,(w/o encloslrres) ,


