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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 27,2010

Ms. Valecia R. Tizeno
First Assistant City Attorney
City ofPort A1ihur
P.O. Box 1089
Port Arthur, Texas 77641

0R201O-11228

Dear Ms. Tizeno:

You ask whether celiain infonnation is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was
assigned ID# 388271.

The City OfPOli Arthur and Port Arthur Police Department (collectively, the "city") received
four requests for information related to a named individual and a specified location. You
claim that the requested infonnation is excepted ii'om disclosure under sections 552.101
and 552.108 of the Govenunent Code. We have considered the exceptions you claim and
reviewed the submitted infonnation.

hlitially, we must address the city's obligatioiis under the Act. Section 552.301 of the
Govenunent Code describes the procedural obligations placed ana govenunental body that
receives a wlitten request for infonnation it. wishes to withhold. Pursuant to
section 552.301(e) ofthe Govenllnent Code, the govenunental body is required to submit to
this office within fifteen business days ofreceiving the request (1) general written comments
stating the reasons why the stated exceptions apply that would allow the infonnation to be
withheld, (2) a copy of the written request for infonnation, (3) a signed statement or
sufficient evidence showing the date the governmental bodyreceived the written request, and
(4) a copy ofthe specific infonnation requested or representative samples, labeled to indicate
which exceptions apply to whichpmis ofthe doclU11ents. See Gov't Code § 552.301(e). hl
this instmlce, you state the city received the first request for information on May 5,2010.
Thus, the city's fifteen-business-day deadline was May 26,2010. However, the envelope in

POST OFFICE Box 12548, AUSTIN, TEXAS 78711·2548 TEL:(S12)463·2100 WWW.OAG.STATE.TX.US

An EqUid Empl~ynuJ1t Opportlmit)' Emplo)'(r' P,irll(d 011 Raycled Pilpa



Ms. Valecia R. Tizeno - Page 2

which the city sent tlus office the infonnation required under section 552.301(e) bears a
meter mark date ofMay 27,2010. See id. § 552.308 (request is timely if sent by first class
United States mail properly addressed with postage or handling charges prepaid and bears
post office cancellation mark or receipt mark of calTier indicating time witllln that period).
Thus, we find the city failed to comply with the requirements of section 552.301(e).

Pursuant to section 552.302 of the Govemment Code, a govenllnental body's failm-e to
comply with the requirements of section 552.301 results in the legal preslUnption that the
infonnation is public alld must be released. hlfonnation that is presumed public must be

i released lmless a govenunental body demonstrates a compelling reason to withhold the
i-------~information~to-o¥ercome-this-presumption.-See-id.-§S52.302;~Simmons-v.-KuzmiGh,-1-66

I S.W.3d 342,350 (Tex. App.-Fort WOlih 2005, no pet.); Hancockv. State Bd. ofIns. , 797
I S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); see also Open Records Decision
I No. 630 (1994). Generally, a compelling reason to withhold infomlation exists where some

other source of law makes the information confidential or where third-party interests are at
stake. See Open Records DecisionNo. 150 at 2 (1977). Although you assert section 552.108
of the Govemment Code as an exception to disclosure, this exception is discretionary in
nature. It serves only to protect a govenmlental body's interests and maybe waived; as such,
it does not constitute a compelling reason to withhold infomlation for purposes of
section 552.302. See Open Records Decision nos. 665 at 2 n.5 (2000) (discretionary
exceptions in general), 177 (1977) (statutory predecessor to section 552.108 subject to
waiver). Consequently, the city may not withhold any of the infomlation under
section 552.108. However, the city also raises section 552.101 of the Government Code.
Because section 552.101can provide a compelling reason for non-disclosure, we will address
this section for the submitted infonnation.

Section 552.101 ofthe Govemment Code excepts from disclosm-e "infomlation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses section 261.201 ofthe Family Code, which
provides in part:

(a) [T]he following infonnation is confidential, is not subject to public
release lUlder [the Act] and may be disclosed only for pm-poses consistent
with this code alld applicable federal or state law or lUlder rules adopted by
an investigating agency:

(1) a report of alleged or suspected abuse or neglect made
lmder this chapter alld the identity of the person making the
repOli; alld

(2) except as otherwise provided in this section, the files,
reports, records, cOlmnmucations, audiotapes, videotapes, alld
working papers used or developed in an investigation under
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this chapter or III providing services as a result of an
investigation.

Fam. Code § 261.201(a). Upon review, we find the submitted infonnation was used or
developed in an investigation of alleged or suspected child .abuse. See id. § 261.001(1)
(definition of"abuse"). Thus, we find that the submitted infonnat.ion is within the scope of .
section 261.201 ofthe Family Code. You have not indicated the city has adopted a rule that
govel11s the release ofthis type ofinformation; therefore, we assume that no such regulation
exists. Given that assumption, we conclude the submitted information is confidential
pursuant to section 261.201 ofthe Family Code. See Open Records Decision No. 440 at 2

------~L986)-(predecesso1"-statute).-AccordingLy,-the-city--l11ustwithholdJhe_submittedinformati0J1.L--- _
in its entirety under section 552.101 of the Government Code.

This letter ruling is limited to the paliicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding ally other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787. i

Sincerely,

~~
Cindy Nettles
Assistant Attorney General
Open Records Division
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