
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 27,2010

Ms. Debra A. Drayovitch
Drayovitch, P.C.
620 West Hickory Street
Denton, Texas 76201

0R2010-11239

Dear Ms. Drayovitch:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 388246.

The City of Corinth (the "city"), which you represent, received a request for information
pertaining to an investigation of a named captain in the city's fire department (the
"department"). You claim the submitted information is excepted from disclosure under
sections 552.101, 552.102, 552.103, 552.107, and 552.117 of the Government Code. 1 We
have considered the exceptions you claim and reviewed the submitted information.

Initially, we note the city did not fully comply with section 552.301 ofthe Government Code.
Subsection (b)of section 552.301 requires a governmental body requesting an open records
ruling from this office to "ask for the attorney general's decision and state the exceptions that
apply within a reasonable time but not later than the tenth business day after the date of
receiving the written request." Gov't Code § 552.301(b). While the city raised
sections 552.1 01,552.102,552.103, and 552.107 within the ten-business-daytime period as
required by subsection 552.301(b), the city did 'not raise section 552.117 untilafter the
ten-business-day deadline had passed. Generally,ifa governn:tental body fails to timely raise

1Although you also raised sections 552.1 08 and 552.111 of the Government Code as exceptions to
disclosure in your initial brief to this office, you did not submit to this office written comments stating the
reasons why these sections would except the submitted information; we therefore assume you no longer assert
these exceptions. See Gov't Code §§ 552.301, .302.
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an exception, that exception is waived. See id § 552.302; Open Records Decision No. 663
at 5 (1999) (untimely request for decision resulted in waiver of discretionary exceptions).
However, mandatory exceptions to disclosure cannot be waived by a governmental body.
See Gov't Code § 552.352; Open Records Decision No. 574 at n.4 (2001) (mandatory
exceptions). Because section 552.117 is a mandatory exception, we will consider the city's
argument under section 552.117 notwithstanding its violation ofsection 552.301 (b) in raising
that exception.

Next, we note 'that Exhibit C consists of an investigation of the named department captain
completed by the internal affairs division of the department, and is therefore subject to
section 552.022 of the Government Code. Pursuant to section 552.022(a)(1) of the
Government Code, "a completed report, audit, evaluation, or investigation made of, for, or
by a governmental body"'is expressly public unless excepted under section 552.108 of the .
Government Code or expressly confidential under "otherlaw." Gov'tCode § 552.022(a)(1).
Although you raise section 552.103 of the Government Code for all the information in
Exhibit C, section 552.103 is a discretionary exception to disclosure that protects the
governmental body's interests and may be waived. See Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental
body may waive section 552.103); see also Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 (1999) (governmental body may waive
section '552.103). As such, s~ction 552.103 is not "other law" that makes information
confidential forthe purposes of section 552.022. Therefore, the city may not withhold any
portion of Exhibit C under section 552.103. However, sections 552.101, 552.102,
and 552.117 are each mandatory exceptions to disclosure that are "other law" for purposes
of section 552.022. Thus, we will consider your arguments under these sections for the
information iIi Exhibit C.

Section 552.10'1 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy.
Section 552.102(a) excepts from public disclosure "information in a personnel file, the
disclosure ofwhich would constitute a clearly unwarranted invasion ofpersonal privacy[.]"
Id § 552.102(a). Section 552.102 is applicable to information that relates to current and
former public officials and employees. See Open Records Decision No. 327 at 2 (1982)
(anything relating to employee's employment and its terms constitutes information relevant
to person's employment relationship and is part ofemployee's personnel file) .. In Hubert v.
Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ refd
n.r.e.), the court ruled that the test to be applied to information claimed to be protected under
section 552.1 02(a) is the same as the common-law privacy test formulated by the Texas
Supreme CoUrt in Industrial Foundation v. Texas Industrial Accident Board, 540
S.W.2d 668 (Tex. 1976), for information claimed to be protected under the doctrine of
common-law privacy as incorporated by section 552.101 of the Act. Accordingly, we will
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consider yourdaim under section 552.101 in conjunction with common-law privacy and
your claim under section 552.102(a) together.

In Industrial Foundation, the Texas Supreme Court stated that information is excepted from
disclosure ifit (1) contains highly intimate or embarrassing facts, the release ofwhich would
be highly objectionable to a reasonable person, and (2) is not of legitimate concern to the
public. 540 S.W.2d at 685. The investigation in Exhibit C pertains to a public employee's
job performance and work conduct. This office has stated in numerous decisions that
information pertaining to the work conduct and job performance of public employees is
subj ect to a legitimate public interest and therefore is generally not protected from disclosure
under common-law privacy. See Open Records Decision Nos. 470 (1987) (public
employee's job performance does not generally constitute employee's private affairs), 455
(1987) (public employee's job performance or abilities generally not protected by
privacy), 444 at 3 (1986) (public has obvious interest in information concerning
qualifications and performance ofgovernmental employees), 423 at 2 (1984) (scope ofpublic
employee privacy is narrow). Thus, although portions ofthis investigation may be intimate
and embarrassing, we conclude, there is a legitimate public interest in the investigation
submitted in Exhibit C, and the city may not withhold this information under section 552.101
in conjunction with common-law privacy or section 552.102(a).

Section 552.101 also encompasses laws that make criminal history record information
("CHRI") confidential. CHRI generated by the National Crime Information Center or by the
Texas Crime Information C~nter is confidential under federal and state law. Title 28, part 20
of the Code of Federal Regulations governs the release of CHRI that states obtain from the
federal government or other states. Open Records Decision No. 565 at 7 (1990). The federal
regulations allow each state to follow its individual law with respect to CHRI it generates.
Id. Section 411.083 of the Government Code deems confidential CHRI the Department of
Public Safety ("DPS") maintains, except DPS may disseminate this information as provided
in chapter 411, subchapter F of the Government Code. See Gov't Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criininal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 41 LSee generally id. §§ 411.090-.127. Similarly, anyCHRI obtained from DPS
or any other criminal justice agency must be withheld under section 552.101 of the
Government Code in conjunction with Government Code chapter 411, subchapter F.
Accordingly, ;the city must withhold the CHRI we have marked in Exhibit C under
section 552.101 of the Government Code in conjunction with federal law and chapter 411
of the Government Code.

Section 552.101 also enc.ompasses the Medical Practice Act (the "MPA"), subtitle B oftitle 3
of the Occupations Code. Section 159.002 of the MPA provides in pertinent part:
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). The submitted information includes a letter created by the
named captain'.s physician that pertains to that physician's diagnosis and treatment of the
named captain.·. We find this letter, which we have marked, is a medical record for purposes
of the MPA, and the city must withhold it under section 552.101 of the Government Code.

Section 552.117(a)(1) excepts from disclosure the current and former home addresses and
telephone numbers, social security numbers, and family member information of current or
former officials or employees dfa governmental body who request that this informationbe
kept confidential under section 552.024 of the Government Code. Id. § 552.117(a)(1).
Whether information is protected by section 552.117(a)(1) must be determined at the time
the request for it is made. See Open Records Decision No. 530 at 5 (1989). Pursuant to
section 552. 117(a)(1), the city must withhold the personal information that pertains to a
current or former employee ofthe department who elected, prior to the city's receipt of the
request for information, to keep such information confidential. You state that the named
captain timely chose to not allow public access to his personal information. Accordingly, we
have marked the personal information in Exhibit C that the city must withhold under
section552.117(a)(1) of the Government Code.

Exhibit C and the submitted video recordings also contain information subject to
section 552.130 of the Government Code.2 Section 552.130 excepts from disclosure
"information [that] relates to ... a motor vehicle operator's. or driver's license or permit issued
by an agency ofthis state [or] a motor vehicle title or registration issued by an agency ofthis
state[.]" Gov't Code § 552.130. The city must withhold the information we marked in
Exhibit C, and must redact the information we indicated from the submitted video
recordings, under section 552.130 of the Government Code.3

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987),
470 (1987).

3We note this office recently issued Open Records Decision No. 684 (2009), a previous detennination
authorizing all governmental bodies to withhold ten categories ofinformation, including Texas driver's license
and license plate numbers under section 552.130 ofthe Government Code, without the necessity ofrequestmg
an attorney general decision.
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You claim Exhibit D is excepted under section 552.107 of the Government Code.
Section 552.107(1) protects information coming within the attorney-client privilege. Gov't
Code § 552.107(1). When asserting the attorney-client privilege, a governmental body has
the burden of providing the necessary facts to demonstrate the elements of the privilege in
order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a gover11.IIiental body must demonstrate that the information constitutes or documents
a communication. Id at 7. Second, the communication must have been made "for the
purpose offacilitating the rendition ofprofessional legal services" to the client governmental
body. TEx. R. EVID. 503(b)(1). The privilege does not apply when an attorney or
representative is involved in some capacity other than that ,of providing or facilitating
professional legal services to the client governmental body. In re Texas Farmers Ins.
Exch., 990 S.W.2d 337,340 (Tex. App.- Texarkana 1999, orig. proceeding) (attorney-client
privilege does not apply if attorney acting in a capacity other than that of attorney).
Governmental attorneys often act in capacities other than that ofprofessional legal counsel,
such as administrators, investigators, or managers. Thus, the mere fact that a communication
involves an attorney for the government does not demonstrate this element. Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, and lawyer representatives. TEx. R. EVID. 503(b)(1). Thus, a governmental body
must inform this office of the identities and capacities of the individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id, meaning it was "not intended to be disclosed to third
persons other than those to whom disclosure is made in furtherance of the rendition of
professional legal services to the client or those reasonably necessary for the transmission of
the communication." Id 503(a)(5).

Whether a communication meets this definition depends on the intent ofthe parties involved
at the time the: information was cOl11..municated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.-Waco 1997, no pet.). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920,923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

Exhibit D consists ofa series ofe-mails. You state, and the e-mails reflect, that each ofthese
e-mails is a communication between the city's outside legal counsel and city officials. The
e-mails additionally reflect they were communicated for the purpose of rendering legal
services to the city, and that they were intended to be confidential. Therefore, based on your
representations and our review, we agree the e-mails in Exhibit D are privileged, and the city
may withhold this information under section 552.107 of the Government Code.

In summary, the city must withhold the ,information we marked in Exhibit C under
section 552.101 of the Government Code in conjunction with federal law and chapter 411
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ofthe Government Code, section552.1 01 ofthe Government Code in conjunction the MPA,
section 552.117(a)(1) of the Government Code, and section 552.130 of the Government
Code. The city must also redact the information we indicated from the submitted video
recordings under section 552.130 of the Government Code. The remaining portions of
Exhibit C and the video recordings must be released. The city may withhold Exhibit D under
section 552.107 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruliJ.1.g triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely, ,

~
Bob Davis
Assistant Attorney General
Open Records Division

RSD/eeg

Ref: ID# 388246

Enc. Submitted documents

cc: Requestor
(w/o enclosures)


