GREG ABBOTT

Tuly 27,2010 -

Ms. Bonnie Lee Goldstein
Bonnie Lee Goldstein P.C.
P.O. Box 140940

Dallas, Texas 75214-0940

OR2010-11269

Dear Ms, Goldstein:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 388269.

The City of Princeton (the “city”), which you represent, received a request for the personnel
records of two named police officers and all records pertaining to two other named
individuals. You claim that the requested information is excepted from disclosure under
sections 552.101, 552.102, 552.103, 552.108, 552.114, 552.115, 552.117, 552.119,
and 552.130 of the Government Code.! We have considered the exceptions you claim and
reviewed the submitted representative sample of information.?

Initially, we note that portions of the submitted information, which we have marked, are not
responsive to the present request because they do not pertain to any of the named individuals.

' Although you also raise section 552.126 of the Government Code, you have not submitted arguments
explaining how this exception applies to the submitted information. Therefore, we presume you have
withdrawn this exception. See Gov’t Code §§ 552.301,.302. - '

?We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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This ruling does not address the public availability of any information that is not responsive
to the request, and the city need not release non-responsive information.

Next, we must address the city’s obligations under the Act. Section 552.301 of the
Government Code prescribes the procedures that a governmental body must follow in asking
this office to decide whether requested information is excepted from public disclosure.
Gov’t Code § 552.301. Section 552.301(b) requires that a governmental body ask for a
decision from this office and state which exceptions apply to the requested information by
the tenth business day after receiving the request. Id. §552.301(b). You state that the city
received the request for information on May 10, 2010. Accordingly, the tenth business day
after the receipt of the request was May 24,2010. Although you timely submitted your initial
request for a decision to this office, you did not raise sections 552.114, 552.115, 552.119,
or 552.130 of the Government Code until May 28, 2010, which was more than ten business
days after the city’s receipt of the request for information. Thus, with respect to
sections 552.114, 552.115, 552.119, and 552.130, the city failed to comply with the
procedural requirements mandated by section 552.301(b).

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with section 552.301 results in the waiver of its claims under the exception at issue,
unless the governmental body demonstrates a compelling reason to withhold the information
from disclosure. See id. § 552.302; Simmonsv. Kuzmich, 166 S.W.3d 342,350 (Tex. App.—
Fort Worth 2005, no pet.); Hancockv. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—
Austin 1990, no writ); see also Open Records Decision No. 630 (1994). Generally, a
compelling reason exists when third party interests are at stake or when information is
confidential under other law. Open Records Decision No. 177 (1977). Because
sections 552.114, 552.115, 552.119, and 552.130 of the Government Code can provide
compelling reasons to overcome the presumption of openness, we will address your
arguments under these exceptions, as well as your timely raised arguments.

Section 552.101 of the Government Code excepts from disclosure “information considered ,
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication
of which would be higlily objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. See id. at 681-82. A compilation of an individual’s criminal history
is highly embarrassing information, the publication of which would be highly objectionable
to a reasonable person. Cf. U. S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual’s criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
information). Furthermore, a compilation of a private citizen’s criminal history is generally
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not. of legitimate concern to the public. The present request, in part, requires the city to
compile unspecified police records concerning the two named individuals who are not
employees of the city’s police department and, thus, implicates those individuals® right to

-privacy. Therefore, to the extent the city maintains law enforcement records depicting those

named individuals as suspects, arrestees, or criminal defendants, the city must withhold such
information under section 552.101 of the Government Code in conjunction with
common-law privacy. We note you have submitted information that does not involve any
of the named individuals as suspects, defendants, or arrestees. This information does not
constitute a compilation of the named individuals’ criminal history and it may not be
withheld on that basis. Therefore, we will address your arguments against disclosure of this
information. B

We note that some of the information at issue is subject to section 552.022 of the
Government Code, which provides in pertinent part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law: '

(1) acompleted report, audit,.evaluation, or investigation made of,
for, or by a governmental body, except as provided by
“Section 552.108[.]

Gov’t Code § 552.022(a)(1). The submitted information contains completed reports and
evaluations made by the city’s police department. Pursuant to section 552.022(a)(1) of the
Government Code, a completed report or evaluation is expressly public unless it is either
excepted under 552.108 of the Government Code or is expressly confidential under other
law. Section 552.103 of the Government Code is a discretionary exception that protects a
governmental body’s interest and may be waived. See Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental
body may waive section 552.103); Open Records Decision No. 552 (1990) (statutory
predecessor to section 552.103 serves only to protect governmental body’s position in
litigation and does not itself make information confidential); see also Open Records Decision
No. 665 at2n.5 (2000) (discretionary exceptions generally). As such, section 552.103 isnot
other law that makes information confidential for purposes of section 552.022.
Consequently, the completed reports and evaluations, which we have marked, may not be
withheld under section 552.103 of the Government Code. However, because information
subject to section 552.022(a)(1) may be withheld under sections 552.101, 552.108, 552.117,
and 552.136, we will consider the applicability of those exceptions to the completed reports
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subject to section 552.022(a)(1).> As you raise no further exceptions to disclosure of the
completed evaluations, that information must be released to the requestor. We will also
consider your remaining arguments against disclosure of the information not subject to
section 552.022(a)(1).

We first address your argument under section 552.103 of the Government Code for the
information not subject to section 552.022(a)(1), as it is potentlally the most encompassing.
Section 552.103 provides in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an

officer or employee of a governmental body is excepted from disclosure

under Subsection (a) only if the litigation is pending or reasonably anticipated

on the date that the requestor applies to the officer for public information for
. access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the governmental body received the request,
and (2) the information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex.
Legal Found, 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard v. Houston
Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.);
Open Records Decision No. 551 at 4 (1990). A governmental body must meet both prongs
of this test for information to be excepted under 552.103(a).

The purpose of section 552.103 is to protect the litigation interests of governmental bodies
that are parties to the litigation at issue. See Gov’t Code § 552.103(a); Open Records
Decision No. 638 at 2 (1996) (section 552.103 only protects the litigation interests of the
governmental body claiming the exception). In this instance, you raise section 552.103 on
behalf of the Collin County District Attorney’s Office (the “district attorney”). In such a
situation, we require an affirmative representation from the governmental body with the

The Office of the Attorney General will raise a mandatory exception like section 552.136 on behalf
of a governmental body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481
(1987), 480 (1987), 470 (1987). :
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litigation interest that the governmental body wants the information at issue withheld from
disclosure under section 552.103. You state that the district attorney informed you that the
information at issue relates to a pending criminal prosecution. You further state that the
assistant district attorney who will be prosecuting the pending case asked the city to assert
section 552.103 on behalf of the district attorney. Based on your representations and our
review, we agree litigation was pending as of the date the request was received. We further
find the information at issue relates to the pending litigation. Accordingly, the city may
withhold the information not subject to section 552.022(a)(1) under section 552.103 of the
Government Code on behalf of the district attorney.*

However, once information has been obtained by all parties to the anticipated litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing party in the pending litigation is
not excepted from disclosure under section 552.103(a), and it must be disclosed. Further,
the applicability of section 552.103(a) ends once the litigation has been concluded. Attorney
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

We now address your arguments against disclosure of the information subject to
section 552.022(a)(1) of the Government Code. As previously noted, section 552.101 ofthe
Government Code encompasses the doctrine of common-law privacy. This office has
detérmined financial information that relates only to an individual ordinarily satisfies the first
element of the common-law privacy test, but the public has a legitimate interest in the
- essential facts about a financial transaction between an individual and a governmental body.
See Open Records Decision Nos. 600 at 9-12 (1992) (employee’s designation of retirement
beneficiary, choice of insurance carrier, election of optional coverages, direct deposit
authorization, forms allowing employee to allocate pre-tax compensation to group insurance,
- health care or dependent care), 545 at 4 (1990) (attorney general has found kinds of financial
information not excepted from public disclosure by common-law privacy to generally be
those regarding receipt of governmental funds or debts owed to governmental entities), 523
at4 (1989) (noting distinction under common-law privacy between confidential background
financial information furnished to public body about individual and basic facts regarding
particular financial transaction between individual and public body), 373 at 4 (1983)
" (determination of whether public’s interest in obtaining personal financial information is
sufficient to justify its disclosure must be made on case-by-case basis). This office has
determined a public employee’s net salary is protected by common-law privacy. See
Attorney General Opinion GA-0572 at 4 (2007) (stating net salary necessarily involves
disclosure of information about personal financial decisions). On the other hand, a public
employee’s gross salary is a matter of legitimate public interest and is, therefore, not
protected by common-law privacy. Id.; see also Gov’t Code § 552.022(a)(2); Open Records

“As our ruling is dispositive of this information, we need not address your remaining arguments against
its disclosure. '
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Decision Nos. 602 at 5, 342 at 3. Upon review, we find portions of the remaining
information, which we have marked, are highly intimate or embarrassing and not of
legitimate public interest. Accordingly, the city must withhold the information we have
marked under section 552.101 in conjunction with common-law privacy.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that concluded in a result other than conviction or deferred
adjudication. = Gov’t Code § 552.108(a)(2). @A governmental body claiming
section 552.108(a)(2) must demonstrate that the requested information relates to a criminal
investigation that has concluded in a final result other than a conviction or deferred
adjudication. See id. § 552.301(e) (governmental body must provide comments explaining
why exceptions raised should apply to information requested). You state that the information
at issue relates to a concluded criminal case that did not result in conviction or deferred
adjudication. Based on your representation and our review, we conclude that
section 552.108(a)(2) is applicable to the information at issue.

However, section 552.108 of the Government Code does not except from disclosure basic
information about an arrested person, an arrest, or a crime. Id. § 552.108(c). Basic
information refers to the information held to be public in Houston Chronicle Publishing Co.
v. City of Houston, 531-S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976)
(summarizing types of information considered to be basic information). Thus, with the
exception of basic information, the city may withhold the remaining information you have
marked under section 552.108(a)(2) of the Government Code.

Section 552.117(a)(2) of the Government Code excepts from public disclosure a peace
officer’s home address and telephone number, social security number, and family member
information regardless of whether the peace officer made an election under section 552.024
of the Government Code. Gov’t Code § 552.117(a)(2). Section 552.117(a)(2) applies to
peace officers as defined by article 2.12 of the Code of Criminal Procedure. You indicate
the two named police officers are licensed peace officers with the city’s police department.
Therefore, the city must withhold the information we have marked under
section 552.117(a)(2) of the Government Code. However, the remaining information you
have marked does not consist of a peace officer’s home address, telephone number, social
security number, or family member information. Consequently, the remaining information
you have marked may not be withheld under section 552.117.

Section 552.136 of the Government Code provides that “[n]otwithstanding any other
provision of this chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136(b); see id. § 552.136(a) (defining “access device™). This office has concluded that
insurance policy numbers constitute access device numbers for purposes of section 552.136.
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Accordingly, the city must withhold the insurance policy numbers we have marked under
section 552.136 of the Government Code.’

In summary, (1) to the extent the city maintains law enforcement records depicting the named
individuals as suspects, arrestees, or criminal defendants, the city must withhold such
information under section 552.101 of the Government Code in conjunction with
common-law privacy, (2) the city may withhold the information not subject to
section 552.022(a)(1) under section 552.103 of the Government Code; (3) the city must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy; (4) with the exception of basic information, the
city may withhold the information you have marked under section 552.108 of . the
Government Code; (5) the city must withhold the information we have marked under
section 552.117 of the Government Code; and (6) the city must withhold the information we
have marked under section 552.136 of the Government Code. The remaining responsive
information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at_(888) 672-6787. ’ \

ZZ:IY’ 7

Christopher D. Sterner
Assistant Attorney General
Open Records Division

CDSA/eeg

SWe note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including insurance
policy numbers under section 552.136 of the Government Code, without the necessity of requesting an attorney
general decision. ..
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Ref:  ID# 388269
Enc. Submitted documents

c: Requestor
(w/o enclosures)




