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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 27,2010

Ms. Amy L. Sims
Assistant City Attorney
City ofLubbock
P.O. Box 2000
Lubbock, Texas 79457

Dear Ms. Sims:

" ,,' 0R2010-11276

You ask whether certain infonnation is subject to required public disclosure under the
Public fuformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 388280.

The City ofLubbock (the "city") received two requests for the personnel file ofa named city
employee. You claim that the requested infonnation is excepted from disclosure under
sections 552.101, 552.102, 552.117, and 552.130 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted infonnation.

Section 552.101 ofthe Govenunent Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encOlnpasses infonnation that other statutes make
confidential. You claimfhe submitted infonnationis protectedtmder the Health Insurance
Portability and AccolUltabilityAct of1996("HWAA");4~U.S.C. §§ 1320d-1320d-8. Atthe
direction of Congress, the Secretary ofHealth and Human Services ("HHS") promulgated
regulations setting privacy standards for medical records, which HHS issued as the Federal
Standards for Privacy offudividually Identifiable Health fufonnation. See Health msurance
Portabilityand AccountabilityActof1996, 42 U.S.C. § 1320d-2 (Supp.N 1998) (historical
& statutory note); Standards for Privacy ofIndividually Identifiable Health hlfonnation, 45
C.F.R. pts.160, 164 ("Privacy Rule"); see also Attorney General Opinion JC-0508 at 2
(2002). These standards govern the releasabilityofprotectedhealth infonnation by a covered
entity. See 45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or
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disclose protected health infonuation, except as provided by parts 160 and 164 ofthe Code
ofPedera1 Regulations. 45 C.P.R. § 164.502(a).

Tlus office addressed the interplay ofthe PrivacyRule and the Act in Open Records Decision
No. 681 (2004). In that decision, we noted section 164.512 oftitle 45 ofthe Code ofFederal
Regulations provides that a covered entity may use or disclose protected health information
to the extent such use or disclosure is required by law and the use or disclosme complies
with, and is limited to, the relevant requirements ofsuch law. See 45 C.F.R. § 164.512(a)(l).
We further noted the Act "is a mandate in Texas law that compels Texas govenID1entai
bodies to disclose infonnation to the public." See ORD 681 at 8; see also Gov't Code
§§ 552.002, .003, .021. We, therefore, held thafthe disclosmes lU1der the Act come witlun
section 164.512(a). Consequently, the Privacy Rule does not malce infonuation confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making infonnation confidential). Because the
Privacy Rule does not malce infonuation that is subject to disclosure under the Act
confidential, the city may not withhold any portion of the submitted infonuation on tlus
basis.

Section 552.101 also encompasses section 6103(a) of title 26 of the Uluted States Code,
which renders tax return infonnation confidential. Attomey General Opimon H-1274 (1978)
(tax returns); Open Records Decision No. 600 (1992) (W-4 fonus) , 226 (1979) (W-2 fonns).
Section 6103(b) defines the tenu "retlUTI infonnation" as a taxpayer's "identity, the nature,
source, or amolU1t oflus income[.]" See 26 U.S.c. § 6103(b)(2)(A). Federal courts have
construed the tenn "retLffi1 infonuation" expansively to include any information gathered by
the Internal Revenue Service regarding a taxpayer's liability under title 26 of the United
States Code. SeeMallasv. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), aff'dinpart, 993
F.2d 1111 (4th Cir. 1993). Accordingly, the city must withhold the W-4 fonu we have
marked under section 552.101 ofthe Government Code in conjunction with section 6103(a)
of title 26 of the Uluted States Code. 1

Section 552.101 also encompasses section 1324a of title 8 ofthe Umted States Code. This
section provides that an Employment Eligibility Verification 1-9 Fonu "may not be used for
purposes other than for enforcement of tIus chapter" and for enforcement of other federal
statutes goveming crime and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also 8
C.F.R. § 274a.2(b)(4). The remaining inforn1ation contains an 1-9 form. Release of this
doclUuent in this instance would be "for purposes other than for enforcement" of the
referenced federal statutes. Accordingly, we find the submitted 1-9 fom1, which we have
marked, is confidential under section 1324a oftitle 8 ofthe Uluted States Code and must

1As our lUling for tills infonnation is dispositive, we do not address your subnlitted arglIDlent for tills
infOlmation.
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only be released in compliance with the federal laws and regulations goveming the
employment verification system.2

You also claim portions of the submitted infonnation are excepted from public disclosure
lUlder section 552.101 ofthe Govenllnent Code in conjlUlction with section 181.101 of the
Health and Safety Code. Section 181.101 provides "[aJ covered entity shall comply with the
Health Insurance POliability and Accountability Act and Privacy Standards relating
to ... (3) uses and disclosures of protected health information, including requirements
relating to consent[.]" Health & Safety Code § 181.101(3). However, section 181.101 was
repealed effective September 1, 2003. Act ofJ1Ule 17, 2001, 77th Leg., R.S., ch. 1511, § 1,
sec. 181.101,2001 Tex. Gen. Laws5384, 5386, repealed by Act of April 10, 2003, 78th
Leg., R.S., ch. 3, § 1,2003 Tex. Gen. Laws 5. Thus, we conclude the city may not withhold
any portion ofthe submitted infonnationlUlder section 552.101 ofthe Govenllnent Code in
conjunction with section 181.101 of the Health and Safety Code.

Next, you raise section 552.101 of the Govenllnent Code in conjunction with the Medical
Practice Act (the "MPA"), subtitle B oftitle 3 ofthe Occupations Code. Section 159.002 of
the Occupations Code provides in relevant part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives infonnation from a confidential comnllUlication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infonnation except to the extent that disclosure is consistent with the
authorized purposes for which the infonnation was first obtained.

Occ. Code § 159.002(b)-(c). Infonnation subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004; Open
Records Decision No. 598 (1991). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Upon review, we find you have failed to demonstrate how any portion of the
submitted information constitutes a record ofthe identity, diagnosis, evaluation, or treatment
ofa patient by a physician that was created or is maintained by a physician. Accordingly, the
city may not withhold any pOliion of the submitted infonnation under section 552.101 in
conjlUlction with the MPA.

2As our lUling is dispositive for this infonnation, we need not address your remaining arguments
against its disclosure.
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Section 552.101 of the Government Code also 'encompasses the doctrine of common-law
privacy. Section 552.1 02(a) excepts :liOln public disclosure "information in a personnel file,
the disclosure of which would constitute a clearly unwarranted invasion of personal
privacy[.]" Gov't Code § 552.102(a). Section 552.102 is applicable to infonnation that
relates to public officials and employees. See Open Records Decision No. 327 at.2 (1982)
(anything relating to employee's employment and its tenns constitutes infonnation relevant
to person's employment relationship and is part ofemployee's personnel file). The privacy
analysis lUlder section 552.102(a) is the same as the common-law privacy standard lUlder
section 552.101. See Hubertv. Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 546,549-51
(Tex. App.-Austin 1983, writ ref'd n.r.e.) (addressing statutory predecessor). We will,
therefore, consider the applicability ofcomnion-Iaw privacy lUlder section 552.10!together
with your claim regarding section 552.102(a).

Common-law privacy protects infonnation ifit (1) contains highly intimate or embanassing
facts, the publication of which would be highly objectionable to a reasonable person, and
(2) is not oflegitimate conce11l to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. This office has fOlmd personal
financial infonnation relating only to an individual ordinarily satisfies the first requirement
ofthe test for common-law privacy, but there is a legitimate public interest in the essential
facts about a financial transactionbetween an individual and a goven11llental body. See Open
Records Decision Nos. 600 (finding personal financial information to include designation
ofbeneficiary ofemployee's retirement benefits and optional insurance coverage; choice of
particular insurance canier; direct deposit authorization; and forms allowing employee to
allocate pretax compensation to group insurance, health care, or dependent care), 545 (1990)
(defened compensation information, participation involuntaryinvestmentprogram, election
of optional insurance coverage, mortgage payments, assets, bills, and credit history).
Additionally, this office has found some kinds of medical information or infonnation
indicating disabilities or specific illnesses are excepted from requiredpublic disclosure Ullder
common-law privacy. See Open Records Decision Nos. 470 (1987) (infonnationpertaining
to illness from severe emotional and job-related stress protected by common-law
privacy), 455 (1987) (infonnation peliaining to prescription dmgs, specific illnesses,
operations and procedures, and physical disabilities protected from disclosure). We have
marked portions of the remaining infonnation that are highly intimate or embarrassing and
not of legitimate public interest. Accordingly, the city must withhold the infonnation we
have marked Ullder section 552.101 ofthe Govenllnent Code in conjlUlctiol1 with COlmnon
law privacy.

Section 552.117(a)(1) of the Govenllnent Code excepts fi.·om disclosure the home address
and telephone number, social security lllUllber, and family member infonnation ofa CUlTent
or former official or employee ofa goven11l1ental body who requests that this infonnation be
kept confidential under section 552.024 of the Govenllnent Code. Gov't Code
§ 552.117(a)(1). We note that section 552.117 does not encompasses an employee's date of
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birth. Whether a particular item ofinfonnation is protected by ~ection 552.117(a)(I) must
be determined at the time of the govenllnental body's receipt of the request for the
information. See Open Records Decision No. 530 at 5 (1989). Thus, infonnation may only
be withheld under section 552.117(a)(I) on behalfofa ClUTent or fonner official or employee
who made a request for confidentiality tmder section 552.024 prior to the date of the
govel111llental body's receipt of the request for the inf011l1ation. hlfonnation may not be
withheld under section 552.117(a)(1) on behalf of a current or fonner official or employee
who did not timely request under section 552.024 that the infonnation be kept confidential.
You state, and provide documentation showing, that the employees whose infonnation you
have marked elected to keep their infonnation confidential prior to the date the city received
the instant request. Accordingly, with the exception ofthe information we have marked for
release, we find that the city must withhold the infonnation that you have marked, as well
as the additional information we have marked, tmder section 552.117(a)(I).

Section 552.130 excepts from public release infonnation relating to a motor vehicle
operator's license, driver's license, motor vehicle title, or registration issued by a Texas
agency. Gov't Code § 552.130(a)(I), (2). We have marked Texas driver's license
information contained in the submitted documents. The city must withhold this marked
information under section 552.130. However, the remaining infonnation you have marked
is not Texas motor vehicle infonnation that is subject to section 552.130, and it may not be
withheld on that basis.

We note portions orthe remaining infonnation are subject to section 552.136 of the
Govel111llent Code.3 Section 552.136(b) states "[n]otwithstanding any otherprovision of[the
Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a govel111nental body is confidentia1." Id. § 552. 136(b).
The city must withhold the submitted accolUlt number we have marked tmder
section 552.136 ofthe Govel111nent Code.

ill slUnmary, the city must withhold the W-4 fonn we have marked under section 552.101
ofthe Govenllnent Code in conjtmction with section 61 03(a) oftitle 26 ofthe United States
Code. The submitted 1-9 fOlID, which we have marked, is confidentialtmder section 1324a
oftitle 8 ofthe United States Code and must only be released in compliance with the federal
laws and regulations goveming the employment verification system. The citymust withhold
the infonnation we have marked lUlder section 552.101 of the Govenllnent Code in
conjunction with cOlmnon-law privacy. With the exception of the information we have
marked for release, the city must withhold the infonnation that you have marked, as well as
the additional infOlIDation we have marked, under section 552.117(a)(I). The city must

3The Office of the Attomey General will raise a mandatOlY exception on behalf of a govemmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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withhold the Texas motor vehicle infornlation we have marked under section 552.130.4 The
city must withhold the account number we have. marked under section 552.136 of the
Government Code. The remaining infonnation must be released.

This letter mling is limited to the particular information at issue in tIns request and limited
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous
deternlination regarding any other infonnation or any other circumstances.

This mling tliggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http)IWWw.()ag.state.tx.us/open/index=orl.php.
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Tamara Wilcox
Assistant Attorney General
Open Records Division

TW/dls

Ref: ID# 388280

Ene. Submitted documents

c: Requestors
(w/o enclosures)

4We note tins office recently issued Open Records Decision No. 684 (2009), a previous detemunation
to all govemmental bodies authorizing them to withhold ten categories ofinfolUlation, including 1-9 and W-4
f011118 under section 552.101 of the Gover111l1ent Code and Texas driver's license nunlbers under section
552.130 of the Gover111l1ent Code without the necessity of requesting an attomey general decision.


