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Dear Ms. Chatterjee:

You ask whether certain infonnation is subject to required public disclosure lmder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 388378 (OGC# 130454).

The University of Texas at Tyler (the "mllversity") received a request for the wi1111ing
proposals and tally sheets peliaining to IFB #750-08/09-12. You state the lmiversity will
release the responsive tally sheets. You also state the university will redact insurance policy
milnbers ii'om the responsive Infonnatiori.lmder~ection 552.136 of the Govemment Code
pursuant to Open Records Decision No. 684..(2009).1 Although you take no position as to
whether the remaining submitted infonnatioIl is excepted under the Act, you state that release
ofthis infonnation may implicate the proprietmyinterests ofthird parties. Accordingly, you
state, mld provide dOClmtelitatioll'showing, you ll'Otifie'dth~'General Revenue Corporation
and Willimns & Fudge, Inc. ("W&F?') of the reques~ for infonnation and of their right to
submit arguments to this office as to why the submitted infonnation should not be released.
See Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutoly
predecessor to section 552.305 pemlits govenIDlental body to rely on interested third party
to raise and explain applicability ofexception in the Act in certain circumstances). We have

IOpen Records Decision No. 684 (2009) is a previous determination to all govemmental bodies
authorizing them to withhold ten categories of information, including insurance policy nllinbers llilder
section 552.136 of the Government Code, without the necessity of requesting an atlomey general decision.
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received comments from W&F. We have considered the submitted arguments and reviewed
the submitted infonnation.

Initially, we note that an interested third Paliy is allowed ten business days after the date of
its receipt ofthe govemmental body's notice lUlder section 552.305(d) to submit its reasons,
ifany, as to why infonnation relating to thatparty should be withheld from public disclosme.
See Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis letter, this office has not received
comments from the General Revenue Corporation explaining why its submitted infonnation
should not be released. Therefore, we have no basis to conclude that the General Revenue
Corporation has a protected proprietaly interest in the submitted infonnation. See id.
§ 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosme of
commercial or financial infonnation, party must show by specific factual evidence, not
conclusoryor generalized allegations, that release ofrequested infOlIDation would cause that
party substantial competitive harm), 552 at 5 (1990) (paliymust establishprimajacie case
that infonnation is trade secret), 542 at 3. Accordingly, the university may not withhold any
portion of the submitted infOlIDation based upon the proprietary interests of the General
Revenue Corporation.

W&F asselis that some of its infonnation is excepted tmder section 552.101 of the
Government Code, which excepts from disclosme "infonnation considered to be confidential
bylaw, either constitutional, statutory, orbyjudic~aldecision." Gov'tCode § 552.101. TIns
exception encompasses infonnation that is considered to be confidential under other
constitutional, statutory, or decisional law. See Open Records Decision Nos. 611 at 1 (1992)
(common-law privacy), 600 at 4 (1992) (constitutional privacy), 478 at 2 (1987) (statutory
confidentiality). W&F has not directed our attention to, and we are not aware of, any law
under which ally of its infonnation is considered to be confidential for the purposes of
section 552.101. Therefore, we conclude that the universitymay not withhold the submitted
infonnation under section 552.101.

Next, we lUlderstalld W&F to assert that pOliions ofits submitted proposal are excepted fi'om
public disclosure under section 552.110(a) of the Govenllnent Code. Gov't Code
§ 552. 110(a). Section 552.110(a) protects the proprietary interests of private parties by
excepting from disclosme trade secrets obtained from a person and privileged or confidential
by statute or judicial decision. See id. § 552.11 O(a). A "trade secret"

may consist of any fonnula, pattem, device or compilation of infomlation
which is used in one's business, and which gives [one] an opportunity to
obtain an advantage over competitors who do not know or use it. It may be
a fonnula for a chemical compound, a process ofmanufacturing, treating or
preserving materials, a pattem for a machine or other device, or a list of
customers. It differs from other secret infonnation in a business ... in that
it is not simply infonnation as to single or ephemeral events in the conduct
ofthe business, as, for example the amount or other telIDS ofa secret bid for
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a contract or the salary ofceliain employees. . . . A trade secret is a process
or device for continuous use in the operation of the business. Generally it
relates to the production ofgoods, as, for example, a machine or fonnula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for detennining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofbooldceeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979), 217
(1978).

There are six factors to be assessed in detennining whether infonnation qualifies as a trade
secret:

(1) the extent to which the infonnation is known outside of [the company's]
business;

(2) the extent to which it is known by employees and others involved in [the
company's] business;

(3) the extent ofmeasures taken by [the company] to guard the secrecyofthe
infonnation;

(4) the value ofthe infonnation to [the company] and to [its] competitors;

(5) the amount ofeffort or money expendedby [the company] in developing
the infonnation; and

(6) the ease or difficulty with which the infonnation could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept
a claim that infonnation subject to the Act is excepted as a trade secret if aprima facie case
for exemption is made .and no argument is submitted that rebuts the claim as a matter oflaw.
Open Records Decision No. 552 at 2 (1990). However, we caml0t conclude that
section 552.11 O(a) is applicable unless it has been shown that the infOlmation meets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983).

Upon review, we find W&F has made a prima facie case that its client infonnation, which
we have marked, is protected as trade secret infOlmation. Accordingly, the university must
withhold the infonnationwe have marked lmder section 552.11 O(a) ofthe Government Code.
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However, we find W&F has failed to demonstrate that any portion of its remaining
information constitutes a trade secret. Accordingly, none ofW&F's remaining infOlmation
may be withheld from disclosure under section 552.11 O(a).

Finally, we note that some of the remaining information at issue is protected by copyright.
A governmental body must allow inspection of copyrighted materials unless an exception
applies to the information, but a custodian ofpublic records must complywith copyright law
and is not required to furnish copies ofrecords that are copyrighted. See Attomey General
Opinion· JM-672 (1987). Thus, if a member of the public wishes to make copies of
copyrighted materials, the person must do so lmassisted by the govemmental body. hl
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

ill summary, the university must withhold the infonnation we have marked under
section 552.11 O(a) of the Govemment Code. With the exception of the insurance policy
numbers the university states will be redacted under section 552.136 of the Govemment
Code pursuant to Open Records Decision No. 684, the remaining information must be
released. However, any infonnation protected by copyright may only be released in
accordance with copyright law.

\

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infOlmation or any other circumstances.

TIns ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Jeninfer Luttrall
Assistant Attorney General
Open Records Division

JL/dls
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Ref: ID# 388378

Ene. Submitted documents

c: Requestor
(w/o enclosmes)

Mr. Harold Wickline
General Revenue Corporation
11501 Northlake Drive
Cincilmati, Ohio 45249-1643
(w/o enclosures)

Mr. Chad V. Echols
Hamilton Martens & Ballou
For Williams & Fudge, inc.
P.O. Box 10940
Rock Hill, South Carolina 29731
(w/o enclosmes)


