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Dear Mr. Bovey:

You ask whether certain infomlation is subj ect to required public disclosure under the
Public hlformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 388326.

The Brenham Police Department (the "department"), which you represent, received a request
for the persOlmel file of a named officer. You claim that the submitted information is
excepted from disclosure lUlder sections 552.101, 552.108, 552.115, 552.117, 552.130,
552.136, 552.137, and 552.147 of the Govel1?lnent Code. 1 We have considered the
exceptions you claim and reviewed the SUb111itted information.

Section 552.101 ofthe Govemment Code excepts from disclosure "infomlation considered
to be confidential by law'; eitherc0nstitutional, statufOly, 0rbyjudicial decision." Gov't
Code § 552.101. Section 552.101 encompa~ses:the.Medical Practice Act (the "MPA"),
subtitle B oftitle 3 ofthe Occupations Code, which makes medical records confidential. See
Occ. Code § 159.001. Section 159.002 of the MPA provides in pari:

IAlthough you also raise section 552.026 ofthe Govel11ment Code as an exception to disclosure,
section 552.026 is not an exception to disclosure. Rather, section 552.026 provides that the Act does not
require the release of infonnation contained in education records except in conformity with the Family
Educational Rights and Privacy Act of 1974, Gov't Code § 552.026.
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(a) A communication between a physician and a patient, relative to or in
cOlmection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives infol1nation from a confidential cOllllnU1llcation
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infol1nation except to the extent that disclosure is consistent with the
authorized purposes for which the.infonnation was first obtained.

Id. § 159.002(a)-(c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Medical records must be released on the patient's signed, written consent, provided
that the consent specifies (1) the infonnation to be covered by the release, (2) reasons or
purposes for the release, and (3) the person to whom the infonnation is to be released. See
Occ. Code §§ 159.004, .005. Any subsequent release ofmedical records must be consistent
with the purposes for willch the governmental body obtained the records. See id.
§ 159.002(c); Open Records Decision No. 565 at 7 (1990). We agree the submitted
infonnation contains a medical record subject to the MPA. Accordingly, the department
must withhold the medical record it has marked pursuant to section 552.101 of the
Government Code in conjU11ction with the MPA unless the department receives written
consent for release of this record that complies with sections 159.004 and 159.005 of the
MPA.

Section 552.101 also encompasses criminal history records infonnation ("CHRI") generated
by the National Crime Infonnation Center or by the Texas Crime Information Center.
Title 28 ofpart 20 ofthe Code ofFederal Regulations governs the release ofcHIli that states
obtain :fi.·om the federal government or other states. See Open Records Decision No. 565
(1990). The federal regulations allow each state to follow its individual law with respect to
CHRI it generates. Id. Section 411.083 ofthe Govenllnent Code deems confidential CHRI
that the Department ofPublic Safety ("DPS") maintains, except that DPS may disseminate
this information as provided in chapter 411, subchapter F of the Govenllnent Code. See
Gov't Code § 411.083. Upon review, we find that a portion of the remaining information
consists ofconfidential CHRI. Accordingly, the department must witbllold this infonnation,
which we have marked, pursuant to section 552.101 ofthe Government Code in conjU11ction
with section 411.083 afthe Govenllnent Code. However, none ofthe remaining infonnation
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you have marked constitutes CHRI for purposes of chapter 411. Therefore, none of the
remaining information may be withheld on that basis.

The remaining infonnation contains L-2 Declaration of Medical Condition and L-3
Declaration ofPsychological andEmotional Health forms requiredbythe Texas Commission
on Law Enforcement Officer Standards and Education ("TCLEOSE"). These forms are
confidential under section 1701.306 of the Occupations Code, which is also encompassed
by section 552.101 of the Govenunent Code. Section 1701.306 provides the following:

(a) [TCLEOSE] may not issue a license to a person as an officer or county
jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type ofofficer for which a license is sought; and

(2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy ofthe report
on file in a fOlmat readily accessible to [TCLEOSE]. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). The department must withhold the submitted L-2 and L-3
declaration forms and the attaclunent to the L-3 fonn you have marked pursuant to
section 552.101 of the Govenunent Code in conjunction with section 1701.306 of the
Occupations Code.

The remaining infOlmation contains an F-5 fonn ("Report of Separation of Licensee")
submitted to TCLEOSE tmder chapter J ofchapter 1701 ofthe Occupations Code. TIns form
is confidential under section 1701.454 ofthe Occupations Code, which is also encompassed
by section 552.101, and provides as follows:

(a) A report or statement submitted to [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Govemment
Code, unless the person resigned or was terminated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.
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(b) Except as provided by tIns subchapter, a [TCLEOSE] member or other
person may not release the contents ofa report or statement submitted under
this subchapter. \

Id. § 1701.454. hl tIns instance, it does not appear that the named officer resigned due to a
substantiated incident of excessive force or violations ofthe law other than traffic offenses.
Thus, the department must withhold the submitted F-5 fmID you have marked tillder
section 552.101 of the Govel11ment Code in conjtillction with section 1701.454 of the
Occupations Code.

You seek to withhold the fingerprints in the remaining infonnation under section 560.003
of the Govel11ment Code.2 Section 552.101 of the Government Code also encompasses
section 560.003, wInch provides "[a] biometric identifier in the possession ofa govemmental
body is exempt from disclosme under [the Act]." Gov't Code § 560.003; see id.
§ 560.001(1) ("biometric identifier" means retina or iris scan, fingerprint, voiceprint, or
record ofhand or face geometry). There is no indication the requestor has a right of access
to the fingerprints under section 560.002. See id. § 560.002(1)(A) (govel11mental body may
not sell, lease, or otherwise disclose individual's biometric identifier to another person unless
the individual consents to disclosure). Therefore, the department must withhold. the
fingerprints, which we have marked, under section 552.101 of the Govennnent Code in
conjunction with section 560.003 of the Govel11ment Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication ofwInch
would be lnghly objectionable to a reasonable person, and (2) is not oflegitimate concel11 to
the public. Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of tills test must be
established. Id. at 681-82. The types ofinformation considered intimate or embarrassing by
the Texas Supreme Court in Industrial Foundation include infonnation relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. This office has found that personal financial infonnation not relating to a
financial transaction between an individual and a governmental body is generally protected
by commoil-law privacy. See Open Records Decision No. 545 (1990) (deferred
compensation infonnation, pmiicipation in voluntary investment program, election of
optional insurmlce coverage, mortgage payments, assets, bills, and credit histOlY). hl
addition, this office has found certain kinds ofmedical infonnation or infonnation indicating
disabilities or specific illnesses moe excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (ilhless from severe

2We note you raise sections 559.001, 559.002, and 559.003 ofthe Govenll11ent Code for fIngerprint
information. These sections were renumbered as chapter 560 by the Seventy-eighth Legislature. See Act of
May 20,2003, 78th Leg., R.S., ch. 1275, § 2 (78), 2003 Tex. Gen. Laws 4140, 4144.



Mr. Cary L. Bovey - Page 5

emotional and job-related stress), 455 (1987) (prescription drugs, ilhlesses, operations, and
physical handicaps). This office has also found that a compilation ofan individual's criminal
history is highly embanoassing information, the publication of which would be highly
objectionable to a reasonable person. Cf U.S. Dep't ofJustice v. Reporters Comm. For
Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding
individual's privacy interest, court recognized distinction between public records found in
courthouse files and local police stations and compiled SUlTImary of information and noted
that individual has significant privacy interest in compilation of one's criminal history).
Furthennore, we find that a compilation of a private citizen's criminal history is generally
not oflegitimate concem to the public. Upon review, we find that the information we have
marked is highly intimate or embarrassing and not of legitimate public concem. Thus, the
department must withhold this infonnation under section 552.101 ofthe Govemment Code
in conjunction with the common-law right of privacy. However, none of the remaining
information is highly intimate or embarrassing infonnation ofno legitimate public concem.
Accordingly, none ofthe remaining infonnation may be withheld under section 552.101 on
the basis of common-law privacy.

Section 552.108(a)(I) ofthe Govel111nent Code excepts from disclosure "[i]nfonnation held
by a law enforcement agency or prosecutor that deals with the detection, investigation~ or
prosecution ofcrime ... if ... release ofthe infonnation would interfere with the detection,
investigation, or prosecution ofcrime." Gov't Code § 552.1 08(a)(I). A govenllnental body
claiming section 552.108(a)(I) must reasonably explain how and why the release of the
requested infonnation would interfere with law enforcement. See id. §§ 552.108(a)(1),
.301(e)(1)(A); see also Exparte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state that pOliions
ofthe remaining infonnation relate to three pending criminal-investigations or prosecutions.
Based on your representation and our review, we conclude that the release ofthe infonnation
you have marked would interfere with the detection, investigation, or prosecution ofcrime.
See Houston Chronicle Publ'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.-Houston [14th Dist.] 1975), writref'dn.r.e.percuriam, 536 S.W.2d 559 (Tex. 1976)
(court delineates law enforcement interests that are present in active cases). Accordingly, the
department may withhold the infonnation you have marked lUlder section 552.1 08(a)(1 ) of
the Govemment Code.

You raise section 552.115 of the Govenllnent Code for the submitted birth certificate.
Section 552.115 excepts from disclosure "[a] birth or death record maintained by the bureau
ofvital statistics ofthe Texas Department ofHealth or a local registration official[.]" Gov't
Code § 552.115(a). Section 552.115 is applicable only to infonnation maintained by the
bureau ofvital statistics or local registration officials. See Open Records Decision No. 338
(1982) (finding that statutory predecessor to section 552.115 excepted only those birth and
death records which are maintained by the bureau of vital statistics and local registration
officials). Because section 552.115 does not apply to infonnation held by the department~

the submitted birth celiificate may not be withheld on this basis.
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Section 552.117(a)(2) of the Govenllnent Code excepts from public disclosure a peace
officer's home address and telephone number, social security number, and family member
information regardless ofwhether the peace officer made an election under section 552.024
of the Govenllnent Code. Gov't Code § 552. 117(a)(2). We note that a post office box
number is not a "home address" for purposes of section 552.117.3 Section 552.117(a)(2)
applies to peace officers as defined by article 2.12 of the Code of Criminal Procedure. We
understand that the individual whose infonnation is at issue is a licensed peace officer.
Therefore, the depamnent must withhold the infonnation we have marked under
section 552.117(a)(2) of the Govenllnent Code.4

.

Section 552.1175 of the Govennnent Code provides in part:

(b) fuformation that relates to the home address, home telephone number, or
social security number of [a peace officer as defined by article 2.12 of the
Code of Criminal Procedure], or that reveals whether the individual has
family members is confidential and may not be disclosed to the public under
this chapter ifthe individual to whom the information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual's choice on a
form provided by the gove111mental body, accompanied by evidence
of the individual's status.

fd. § 552.1175(b).5 We note portions of the information at issue include thepersonal
infonnation ofindividuals who maybe licensed peace officers who are not employees ofthe
department. To the extent these individuals are currently licensed peace officers who elect
to restrict public access to their personal infonnation, the department must withhold the
information we have marked under section 552.1175. To the extent these individuals are not
currently licensed peace officers who elect to restrict public access to their personal
information, the department may not withhold the infonnation we have marked pertaining
to these individuals lmder section 552.1175.

. 3See Gov't Code § 552.117; Open Records Decision No. 622 at 4 (1994) (legislative history makes
clear that pmpose ofsection552.117 is to protect public employees £i:ombeing harassed athome) (citing House
Committee on State Affairs, Bill Analysis, H.B. 1976, 69th Leg. (1985)).

4As om lUling is dispositive for this information, we do not address yom remaining argument against
disclosme ofportions ofthis information under section 552.147 of the Govemment Code.

5The Office of the Attomey General will raise a mandatOly exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).
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Section 552.130 ofthe Govennnent Code excepts from disclosure "infonnation [that] relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state." Id.
§ 552.130(a)(I), (2). Thus, the depaliment must withhold the Texas motor vehicle record
information you have marked, in addition to the information we have marked, pursuant to
section 552.130 of the Govennnent Code. '

Section 552.136 states that "[n]otwithstanding any other provision of this chapter, a credit
card, debit card, charge card, or access device lllUllber that is collected, assembled, or
maintained by or for a govennnental body is confidential." Id. § 552.136(b). TIns office has
determined that insurance policy numbers are access device numbers for purposes of
section 552.136. See id. § 552.136(a) (defining "access device"). Accordingly, the
department must withhold the insurance policy number you have marked lUlder
section 552.136 of the Govennnent Code.

Section 552.137 of the Govennnent Code excepts from disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofcommunicating electrOlncally with
a govennnental body," unless the member ofthe public consents to its release or the e-mail
address is ofa type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The
e-mail addresses listed in the infonnation at issue are not specifically excluded by
section 552.137(c). As such, these e-mail addresses, which we have mal"ked, must be
withheld lUlder section 552.137, unless the owners of the addresses have affinnatively
consented to their release. See id. § 552.137(b).

ill summary, the department must withhold under section 552.101 ofthe Govennnent Code
(1) the medical record you have marked in conjunction with the MPA, lIDless the department
receives the required written consent for release ofthe information under sections 159.004
and 159.005 of the MPA; (2) the infonnation we have marked in conjunction with
section 411.083 of the Gove111ment Code; (3) the L-2 and L-3 declaration fonns you have
marked in conjunction with section 1701.306 ofthe Occupations Code; (4) the fingerprints
we have mal'ked in conjlUlction with section 560.003 ofthe Govennnent Code; (5) the F-5
form you have marked in conjlUlction with section 1701.454 ofthe Occupations Code; alld
(6) the infonnation we have marked in conjunction with common-law privacy. The
department may withhold the information you have marked under section 552.1 08(a)(I) of
the Govermnent Code. The depaliment must withhold the infonnation we have marked
under section 552.117(a)(2) of the GovenIDlent Code and the infonnation we have marked
under section 552.1175 of the Govennnent Code if the individuals at issue are currently
licensed peace officers who elect to restrict access to this infOlmation in accordance with
section 552.1175(b). The department must also withhold the infOlmation you have marked,
as well as the information we have marked, lUlder section 552.130 ofthe Govennnent Code,
the insurance policy lllunber you have marked under section 552.136 of the Govennnent
Code, and the e-mail addresses we have marked under section 552.137 of the Govennnent
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Code, unless the owners have affirmatively consented to their release.G The remaining
information must be released.

TIns letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous
determination regarding any other infonnation or any other circmnstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more infOlmation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concennng the allowable charges for providing public
information tmder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jennifer Burnett
Assistant Attorney General
Open Records Division

JB/dls

Ref: ID# 388326

Enc. Submitted documents

c: Requestor
(w/o enclosures)

60penRecords DecisionNo. 684 (2009) serves as aprevious determination to all governmentalbodies
authorizing them to withhold ten categories of infonnation including fmgerprints under section 552.101 in
conjunction with section 560.003 ofthe Government Code, L-2 and L-3 declarations under section 552.101 in
conjunction with section 1701.306 ofthe Occupations Code, Texas driver's license mmlbers, copies ofTexas
driver's licenses, and Texas license plate numbers under section 552.130, credit card munbers lUlder
section 552.136, and e-mail addresses ofmembers of the public lUlder section 552.137, without the necessity
ofrequesting an attorney general decision.


