
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 3,2010

" ":. '

Mr. Mark Adams
Office ofthe General Counsel
Office of the Governor "
P.O. Box 12428
Austin, Texas 78711

0R2010-11641

Dear Mr. Adams:

You ask whether certain infonnation is subject to required public disclosure lmder the
Public hlformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 388902.

The Office ofthe Governor (the "governor") received a request for compliance reports filed
by Texas Enterprise Fund grantees "that,>addtess grantee employment levels after
December 31, 2008." You raise no exception to disclosure on behalf of the governor, but
you state the submitted infornlationmayilnplicate the propri~taryinterestsofinterested third
parties. Accordingly, pursuant to seCtiollS52.305\ofthe Gbve'rmnent Code, you state you
have notified these third parties ofthe request and ofeach party's right to submit argtmlents
to this office as to why its infonllation should not be released. 1 See Gov't Code

'The third parties that were notified pursuant to section 552.305 are the following: ADP Tax Credit
Services ("ADP"); AssociatedHygienic Products L.L.C. ("AHP"); AlbanyEngineered Composites ("Albany");
Allied Production Solutions L.P. ("Allied"); Authentix, Inc. ("Authentix"); Caterpillar, Inc. ("Caterpillar");
CITGO Petroleum Corp. ("CITGO"); Comerica, Inc. ("Comerica"); Fidelity Global Brokerage G-roup, Inc.
("Fidelity"); Grifols, Inc. ("Grifols"); FlightSafety International, Inc. ("FlightSafety"); HelioVolt Corp.
("HelioVolt"); Hilmar Cheese Co. ("Hilmar"); Home Depot, Inc. ("Home Depot"); Huntsman Corp.
("Huntsman"); INEOS USA L.L.C. ("INEOS"); JPMorgan Chase Banle, N.A., as successor in interest to
Washington Mutual Bank ("Chase"); JTEKT Automotive Texas, L.P.; KLN Steel Products Co., L.L.C.
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§ 552.305(d); see alsO' Open Records Decision No. 542 (1990) (detennining that statutory
predecessor to section 552.305 pelmits governmental body to rely on interested third party
to raise and explain applicability of exception to disclosure lUlder Act in certain
circumstances). We have received comments from an attomey on behalf ofF1ightSafety.
We have considered the submitted arguments and reviewed the submitted infonnation.

You state you are withdrawing your request for a m1ing on inf011l1ation peliaining to ADP;
AHP; Albany; Allied; Authentix; Caterpillar; Chase; Comerica; Fidelity; Grifo1s; He1ioVolt;
Home Depot; Huntsman; JTEKT; KLN; Lexicon; Martifer; McLane; Medtronic; Motiva;
Newly Weds; Rackspace; Ruiz; Samsung; Sanderson; Santana; Scott & White; Superior;
TIGM; T-Mobile; Torchmark; Trace; Tyson; USBC; UTHSC; Vought; and Zarges. You
state the requestor has narrowed the request for information and you have released the
infonnation subject to the more narrowly tailored request. Accordingly, this mling does not
address the infonnation relating to these third parties.

You infonn us that some ofthe remaining requested information is the subject ofa previous
m1ing issued by this office.2 See Open Records Letter No. 2010-10000 (2010). We
understand that the pertinent facts and circumstances have not changed since the issuance of
that prior m1ing. Thus, we detennine that the govemor must continue to rely on our m1ing
in Open Records Letter No. 2010-1 0000 as.a previous detennination and withhold or release
the information at issue in accordance with that decision. See Open Records Decision
No. 673 (2001) (so long as law, facts, and circumstances on which prior mling was based
have not changed, first type ofprevious detennination exists where requested infonnation
is precisely same infonnation as was addressed in prior attomey general mling, mling is
addressed to same govemmenta1 body, and m1ing concludes that information is or is not
excepted from disclosure).

We note that a portion of FlightSafety's submitted information appears to have been the
subj ect of another prior m1ing issued by this office. See Open Records Letter

("KLN"); East Texas Lee Container, L.P. ("Lee"); Lexicon Pharmaceuticals ("Lexicon"); Lockheed Martin
Space Systems Co. ("Lockheed"); Martifer-Hirschfeld Energy Systems, L.L.c., as successor in interest to
Martifer Energy Systems, L.L.C. ("Martifer"); Maxim Integrated Products ("Maxim"); McLane Advanced
Technologies, L.L.C. ("McLane"); MiniMed Disuibution Corp.-Medu·onic Diabetes ("Medtronic"); Motiva
Enterprises, L.L.C. ("Motiva"); Newly Weds Foods, Inc. ("NewlyWeds"); Rackspace US, hlC. ("Rackspace");
Raytheon Co. ("Raytheon"); Rockwell Collins, Inc. ("Rockwell"); RuizFoodProducts, Inc. ("Ruiz"); Samstmg
Austin Semiconductor ("Samsmlg"); Sanderson Farms, Inc. ("Sanderson"); Santana Textiles, L.L.C.
("Santana"); Scott &White; Superior Essex COlmnunications L.P. ("Superior"); Texas Energy Center ("TEC");
Texas hlStitute for Genomic Medicine/Texas A&M System ("TIGM"); T-Mobile USA, Inc. ("T-Mobile");
Torcmnark Corp. ("Torchmark"); Trace Engines, L.P. ("Trace"); Tyson Foods, Inc. ("Tyson"); United States
Bowling Congress ("USBC"); University of Texas System - Health Science Center Houston ("UTHSC");
Vought Aircraft Industries, Inc. ("Vought"); and Zarges Aluminmn Systems, L.L.C. ("Zarges"). .

2The third parties whose information was ad<:1Tessed in the prior lUling are the following: CITGO;
Hilmar; INEOS; Lee; Lockheed; Maxim; Raytheon; Rockwell; and TEC.
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No. 2010-07377A (2010) (pOliions ofFlightSafety's information excepted :6.-om disclosure
under section 552.11 O(b)). We have no indication that there has been any change in the law,
facts, or circumstances on which the previous mling was based. Accordingly, to the extent
the submitted infomlation is identical to that previously ruled upon by this office, the
govemor must continue to rely on Open Records Letter No. 2010-07377A as a previous
detennination and continue to treat the previouslymled upon infonnation in accordance with
that mling. See ORD 673. To the extent the submitted infonnation was not previOlisly
requested or mled upon by this office, we will address the argtU11ents against disclosure of
the information.

FlightSafetyraises section 552.nO ofthe Govemment Code forpOliions ofthe compaJ.1Y's
infonnation. Section 552.110 protects the proprietary interests of private parties by
excepting from disclosure two types of infonnation: trade secrets and conunercial or
financial infonnation, the release ofwhich would cause a third party substantial competitive
harm.

Section 552.110(a) excepts from disclosure "[a] trade secret obtained from a person and
privileged or confidential by statute or judicial decision." Gov't Code § 552.11O(a). The
Texas Supreme Court has adopted the definition of trade secret from section 757 of the
Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1958). Section 757
provides that a trade secret is

any fonnula, pattem, device or compilation of infonnation which is used in
one's business, andwhich gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a fonnula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattem for a machine or other device, or a list of customers. It
differs fi-om other secret infonnation in a business ... in that it is not simply
infonnation as to single or ephemeral events in the conduct of the
business . . . . A trade secret is a process or device for continuous use in the
operation of the business.... [It may] relate to the sale ofgoods or to other
.operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method ofbooldceeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
detennining whether particular infonnation constitutes a trade secret, this office considers
the Restatement's definition of trade secret as well as the Restatement's list of six trade
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secret factors. 3 RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a
private person's claim for exception as valid under section 552.110 ifthat person establishes
a prima facie case for exception and no arglID1ent is submitted that rebuts the claim as a
matter oflaw. Open Records Decision No. 552 at 5-6 (1990). However, we cannot conclude
section 552.110(a) applies lIDless it has been shown the infonnation meets the definition of
a trade secret and the necessary factors have been demonstrated to establish a trade secret
claim. See Open Records Decision No. 402 (1983).

Section552.11O(b) excepts :£i'om disclosme "[c]Olmnercial or financial infonnation for which
it is demonstrated based on specific factual evidence that disclosme would cause substantial
competitive hann to the person from whom the infOlmation was obtained." Gov't Code
§ 552.110(b). Section 552.110(b) requires a specific factual or evidentiary showing, not
conclusOlY or generalized allegations, that substantial competitive injUlY would likely result
from release ofthe requested inf011l1ation. See Open Records Decision No. 661 at 5-6 (1999)
(business enterprise must show by specific factual evidence that release ofinfo11l1ationwould
cause it substantial competitive hann).

After reviewing the company's arguments and the information at issue, we find that
FlightSafety has not demonstrated that any of the submitted infonnation constitutes a trade
secret under section 552.110(a). See ORD 552 at 5 (party must establishprimafacie case
that infolmation is trade secret), 402 (section 552.l10(a) does not apply unless infonnation
meets definition of trade secret and necessary factors have been demonstrated to establish
trade secret claim). Thus, the governor may not withhold any portion of FlightSafety's
infonnation under section 552. 110(a) ofthe Government Code.

We further detennine FlightSafetyhas established that portions ofits infonnation, which we
have marked, constitute commercial or financial infonnation, the release of which would
cause the company substantial competitive injUly. Therefore, the governor must withhold
the infonnation we have marked Ul1der section 552.11 O(b) of the Gove11lment Code.
However, we also find FlightSafety has not made the specific factual or evidentiary showing
required by section 552.11O(b) that release ofany ofthe remaining infonnation would cause
the company substantial competitive h8.1111. See Open Records Decision Nos. 661 (for
infonnation to be withheld under cOlmnercial or fin8.11cial infonnation prong of

3The following are the six factors that the Restatement gives as indicia of whether information
constitutes a trade secret:

(1) the extent to which the information is known outside of [the company];
(2) the extent to which it is lmown by employees and others involved in [the company's]
business;
(3) the extent ofmeasures taken by [the company] to guard the secrecy of the infonnation;
(4) the value of the infonnation to [the company] and [its] competitors;
(5) the amotmt ofeffort or money expended by [the company] in developing the information;
(6) the ease or difficulty with which the information couldbe properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982),255 at 2 (1980).
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section 552.110, business must show byspecific factual evidence that substantial competitive
injury would result :fi.-om release ofparticularinfonnation at issue), 509 at 5 (1988) (because
costs, bid specifications, and circlU11stances would change for future contracts, assertion that
release of bid proposal might give competitor unfair advantage on future contracts was
entirelytoo speculative), 319 at 3 (1982) (infonnation relating to organization and persOlmel,
professional references, market studies, qualifications, and pricing are not ordinarily
excepted from disclosure lU1der statutOly predecessor to section 552.110). Accordingly, the
gove1110r maynot withhold any ofthe remaining inf01111ation under section 552.11O(b) ofthe
Govenunent Code. As no fmther exception to disclosure is raised, the gove1110r must release
FlightSafety's remaining submitted inf01111ation.

To smnmarize, the gove1110r must continue to rely on om ruling in Open Records Letter
No. 2010-10000 as a previous detennination and withhold or release the infonnation at issue
in accordance with that decision. To the extent FlightSafety's inf01111ation is identical to that
previously ruled upon by this office, the gove1110r must continue to rely on Open Records
Letter No. 2010-07377A as a previous dete1111ination and continue to treat the previously
ruled upon infonnation in accordance with that ruling. To the extent FlightSafety's
information was not previously requested or ruled upon by this office, the gove1110r must
withhold the marked infonnation lU1der section 552.110 of the Gove111lnent Code. 1nthat
case, the remainder of FlightSafety's infonnation must be released.

This letter ruling is limited to the particular infonllation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other inf01111ation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
gove111lnental body and ofthe requestor. For more infonnation conce111ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Att0111ey General's Open Govemment Hotline, toll :fi.-ee,
at (877) 673-6839. Questions conce111ing the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Att0111ey General, toll :fi.-ee, at (888) 672-6787.

Sincerely,

~~
Cindy Nettles
Assistant Att0111ey General
Open Records Division

CN/dls
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Ref: ID# 388902

Ene. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Robert K.ostelnik
CITGO Petrolemn Corporation
1293 Eldridge Parkway
Houston, Texas 77077
(w/o enclosures)

Mr. Charles Satmders
INEOS
2600 South Shore
League City, Texas 77573
(w/o enclosures)

Mr. Charles Rigg
Maxim Integrated Products
120 San Gabriel Drive
Sunnyvale, Califomia 94086
(w/o enclosures)

Mr. JeffHunt
Raytheon Company
2501 West University Drive
McIZiIllley, Texas 75071
(w/o enclosures)

Mr. Herbert Appel
Texas Energy Center
1650 Highway 6, Suite 300
Sugar Land, Texas 77478
(w/o enclosures)

Mr. Ryan Liles
Allied
14800 Saint Mary's Lane, Suite 130
Houston, Texas 77079
(w/o enclosures)

Mr. Gary SWaIlll
Hihnar Cheese Company
9001 NOlih Lander Avenue
Hihnar, California 95324
(w/o enclosures)

Mr. Don Lee
Lee Container Corporation
P.O. Box 575
Homerville, Georgia 31634
(w/o enclosures)

Ms. Terry Ahem
Orion Finance-Investments
Loc1dleed Martin Space Systems Company
P.O. Box 179
Denver, Colorado 80201
(w/o enclosures)

Ms. Cheryl Woods
Rockwell Collins
400 Collins Road NE
Cedar Rapids, Iowa 52498
(w/o encloslrres)

Mr. David F. Chappell
Cantey Hanger
For FlightSafety hltemational, Inc.
600 West 6th Street, Suite 300
FOli Worth, Texas 76102
(w/o enclosures)

Mr. Michael Gredlein
ADP Tax Credit
1720 Peachtree Street
Atlanta, Georgia 30309
(w/o enclosures)



Mr. Mark Adams - Page 7

Mr. Brian Coffenbeny
Albany Engineered Composites
112 Airport Drive
Rochester, New Hampshire 03867
(w/o enclosures)

Mr. Gary Stroup
Caterpillar, Inc.
P.O.Box 610 - AC6101
Mossville, Illinois 61552
(w/o enclosures)

Ms. Fran Eichorst
Fidelity
One Destiny Way
Westlake, Texas 76262
(w/o enclosures)

Mr. Max de Brouwer
Grifols, hlC.

2410 Lillyvale Avenue
Los Angeles, Califomia 90032
(w/o enclosures)

Mr. Russ Stolle
Huntsman Corporation
10003 Woodloch Forest, 8th Floor
The Woodlands, Texas 77380
(w/o enclosures)

Mr. Thomas Hennessey
JPMorgan Chase & Company

. Mail Code OH1-0152
1111 Polaris P81'I<:way
Columbus, Ohio 43240
(w/o enclosures)

Dr. Arthur Sands
Lexicon Genetics
8800 Tec1mology Forest Place
The Woodlands, Texas 77381
(w/o enclosures)

Mr. Craig Stamm
Authentix
4355 Excel Parkway
Addison, Texas 75001
(w/o enclosures)

Mr. Michael Michalak
Comeric~, hlC.

1717 Main Street
Dallas, Texas 75210
(w/o enclosures)

Mr. J. Gregory
Fidelity Global Brokerage Group, mc.
82 Devonshire Street, V6D
Boston, Massachusetts 02109
(w/o enclosures)

Mr. Steve Darnell
HelioVolt Corporation
8201 East Riverside Drive, Suite 650
Austin, Texas 78744
(w/o enclosures)

Mr. Jesse DeLeon
JTEKT
4400 Sterilite Drive
Ennis, Texas 75119
(w/o enclosures)

Mr. Douglas Herber
KLN Steel Products Company
2 Wilmco Drive
San Antonio, Texas 78218
(w/o enclosures)

Mr. Silvio Teixeira
M81iifer Energy Systems
3520 Knickerbocker Road, Suite B
San Angelo, Texas 76904
(w/o enclosures)
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Mr. Chris O'Connell
Medronic Diabetes
18000 Devonshire Street
Northridge, California 91325
(w/o enclosures)

Mr. Alan Schoenbaum
Rackspace
9725 Datapoint Drive, Suite 1001
San Antonio, Texas 78229
(w/o enclosures)

Ms. Catherine Morse
Samsung
12100 SamslUlg Semiconductor
Austin, Texas 78754
(w/o enclosures)

Mr. Antonio Mendoza
Santana Textiles
135 Paseo Del Prada, Suite 8
Edinburg, Texas 78539
(w/o enclosures)

Mr. Guy Diedrich
Texas A&M System
Campus Mailstop 3369
1700 Research Parkway, Suite 250
College Station, Texas 77845
(w/o enclosures)

Ms. Arvelia Bowie
Torchmark Corporation
P.O. Box 8080
McK.ilU1ey, Texas 75070
(w/o enclosures)

Mr. Lloyd Jal1iczek
Tyson Foods
2210 West Oaklawn Drive, CP-131
Springdale, Texas 72765
(w/o enclosures)

Mr. Brian Toth
NewlyWeds Foods
4140 Fullerton Avenue
Chicago, Illinois 60639
(w/o enclosures)

Mr. F. BlyceRuiz
Ruiz Food Products
P.O. Box 37
Dinuba, California 93618
(w/o enclosures)

Mr. Bob Billingsley
Sanderson Farms
P.O. Box 988
Laurel, Mississippi 39411
(w/o enclosures)

Mr. Jimmy Carroll
Scott & White
2401 South 31 st Street
Temple, Texas 76508
(w/o enclosures)

Ms. Tina Vieceli
T-Mobile USA
12920 SE 39th Street
Bellevue, Washington 98006
(w/o enclosures)

Mr. David Czarnecki
Trace Engines
3000 West Interstate
Midland, Texas 79701
(w/o enclosures)

Mr. James Sturm
United States Bowling Congress
5301 South 76th Street
Greendale, Wisconsin 53129
(w/o enclosures)
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Mr. Tom Stubbins
Vought Aircraft Industries
P.O. Box 655907
Dallas, Texas 75265
(w/o enclosures)

Mr. Larry Jones
Plant Manager
Superior Essex
2900 Monis Sheppard Drive
Brownwood, Texas 76801
(w/o enclosures

Mr. Kenneth Shine
University of Texas Health Science Center
601 Colorado Street, Suite 205
Austin, Texas 78701
(w/o enclosures)

Mr. Robert Reeves
PresidentlCOO
McLane Advanced Technologies, L.L.C.
P.O. Box 549
Temple, Texas 76503
(w/o enclosures)

Associated Hygienic Products, L.L.C. (Attn: Ms. Joeleen Patterson)
The Home Depot, hIC. (Attn: Mr. Duane A. Portwood)
Motiva Enterprises, L.L.C. (Attn: Mr. Joe Baker)
Zarges Aluminum Systems, L.L.C. (Attn: Mr. Tim Dmmels)
clo Mr. Mark Adams
Office of the General Counsel
Office of the Governor
P.O. Box 12428
Austin, Texas 78711
(w/o enclosures)


