 ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 5, 2010

Ms. Allison Bastian
Assistant City Attorney
City of Brownsville

P.O. Box 911
Brownsville, Texas 78520

OR2010-11869

Dear Ms. Bastian;

You ask whether certain information 1ssubJect ‘to reqhired public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Govemment Code. Yourrequest was
assigned ID# 390362. ~

The City of Brownsville (the “city”) received a request for fifteen categories of information
pertaining to a specified criminal investigation. We understand you to have released
information responsive to some categories of the request. You also state you do not maintain
some information responsive to the request.’ You claim the submitted information is
excepted from disclosure under sections 552.101 and 552.103 ofthe Government Code.> We
have considered the exceptions you claim and reviewed the submitted information.

Initially, we note portions of the submitted information, which we have marked, are not
responsive to. the instant request for information because the documents at issue are not
responsive to any of the categories of the request. This ruling does not address the public

'We note that the Act does not require a governmental body to release information that did not exist
when a request for information was recelved or to prepare new information in response to a request. See Econ.
Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App—San Antonio 1978, writ
dism’d); Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).

*You also raise section 552.352 of the Government Code as an exception to disclosure. However,
section 552.352 is not an exception to disclosure under the Act; rather, it imposes criminal penalties for the
release of confidential information. See Gov’t Code § 552.352.
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availability of any information that is not responsive to the request, and the city is not
required to release that information in response to the request.

Next, you state the responsive information was the subject of a previous request for
information, in response to which this office issued Open Records Letter No. 2008-13040
(2008). In that ruling, we concluded the city’s police department must withhold the
responsive information from the requestor under section 552.101 of the Government Code
in conjunction with section 261.201(a) of the Family Code.* We note since the issuance of
OpenRecords Letter No. 2008-13040, the legislature amended section 261.201 ofthe Family
Code to include subsections (k) and (1). See Act of May 28, 2007, 80th Leg., R.S., ch. 263,
§ 12,2007 Tex. Gen. Laws 421, 428, amended by Act of June 1, 2009, 81st Leg., R.S., S.B.
1050, § 1 and Act of June 3, 2009, 81st Leg., R.S., S.B. 1182, § 13 (codified as amendments
~of Fam. Code § 261.201). Section 261.201 of the Family Code p10v1des in relevant part as
follows: .

(a) [TThe following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect méde under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(k) Notwithstanding Subsection (a), an investigating agency, other than the
[Texas Department of Family and Protective Services] or the Texas Youth
Commission, on request, shall provide to the parent, managing conservator,
or other legal representative of a child who is the subject of reported abuse
or neglect, or to the child if the child is at least 18 years of age, information
concerning the reported abuse or neglect that would otherwise be confidential
under this section. The investigating agency shall withhold information
under this subsection if the parent, managing conservator, or other legal
representative of the child requesting the information is alleged to have
committed the abuse or neglect.

3Section 552.101 of the Government Code excepts from disclosure “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Gov t Code § 552.101. This
section encompasses section 261.201 of the Family Code. .
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(1) Before a child or a parent, managing conservator, or other legal
representative of a child may inspect or copy a record or file concerning the
child under Subsection (k), the custodian of the record or file must redact:

(1) any personally identifiable information about a victim or witness
under 18 years of age unless that victim or witness is:

(A) the child who is the subject of the report; or

(B) another child of the parent, managing éonsefvator, or
other legal representative requesting the information;

(2) any information that is excepted from requ1red dlsclosure under
[the Act], or other law; and

(3) the identity of the person who made the repbﬁ:, .

Fam. Code § 261.201(a), (k), (). We find the responsive information is generally
confidential under section 261.201 of the Family Code. See id. § 261.001(E) (definition of
child abuse includes sexual assault under Penal Code sections 22.011); see also Penal Code
§ 22.011 (c)(1) (defining ““child” for purposes of Penal Code sect1ons 22.011 as a person
younger than 17 years of age).

However, the requestor is the attorney representing the alleged child victim and is not alleged
to have committed the suspected abuse. Accordingly, the city may not use
section 261.201(a) to withhold the responsive information from this requestor. Fam. Code
§ 261.201(k). Therefore, we find the law has changed, and the city may not withhold the
~ responsive information under section 552.101 in conjunction with section 261.201 of the

Family Code in accordance with Open Records Letter No. 2008-13040. See Open Records
Decision No. 673 (2001).

Section 261.201(1)(2) states any information that is excepted from required disclosure under
the Act or other law may still be withheld from disclosure. Id. § 261.201(1)(2). You assert
the responsive information is excepted from public disclosure under section 552.101 in
conjunction with common-law privacy and section 552.103. Therefore, we will address the
applicability of these exceptions to the responsive information.

We note the responsive information consists of a completed investigation, which is subject
to section 552.022(a)(1) of the Government Code. Section 552.022(a)(1) provides for the
~ required public disclosure of “a completed report, audit, evaluation, or investigation made
of, for, or by a governmental body, except as provided by Section 552.108.” Gov’t
Code § 552.022(a)(1). Although you raise section 552.103 of the Government Code,
section 552.103 is a discretionary exception to disclosure that protects the governmental
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body’s interests and may be waived. See Dallas Area Rapid Transit v. Dallas Morning
News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may
waive section 552.103); see also Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 (1999) (governmental body may waive
section 552.103). As such, section 552.103 is not other law that makes information
confidential for the purposes of section 552.022. Therefore, the city may not withhold the
responsive information under section 552.103. However, because section 552.101 of the
Government Code is “other law” for the purposes of section 552.022, we will address the
applicability of this section to the responsive information.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The type of information considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. See id. at 633.

Generally, only information that either identifies or tends to idén’pify a victim of sexual
assault or other sex-related offense must be withheld under common-law privacy. However,
a governmental body is required to withhold an entire report when identifying information
is inextricably intertwined with other releasable information or when the requestor knows
the identity of the alleged victim. See Open Records Decision Nos. 393 (1983), 339 (1982);
see also Open Records Decision No. 440 (1986) (detailed descriptions of serious sexual
offenses must be withheld). In this instance, the requestor knows the identity of the alleged
sexual assault victim. Thus, withholding only the alleged victim’s identifying information
from the requestor would not preserve the victim’s common-law right to privacy. However,
as noted above, the requestor is the attorney representing the child victim whose privacy
interest is implicated. Thus, pursuant to section 552.023, the requestor has a right of access
to the information regarding the child which would otherwise be confidential under
common-law privacy. See Gov’t Code § 552.023(a) (person’s authorized representative has
special right of access, beyond right of general public, to information held by governmental
body that relates to person and that is protected from public disclosure by laws intended to
protect that person’s privacy interests); Open Records Decision No. 481 at 4 (1987) (privacy
theories not implicated when individual requests information concerning himself).
Accordingly, the city may not withhold any portion of the responsive information under
section 552.101 of the Government Code on that basis. '

As stated above, section 261.201(1)(3) provides that before a parent, managing conservator,
or other legal representative can copy and inspect a record of a child under
section 261.201(k), the identity of the party who made the report must be redacted. Fam.
Code § 261.201(1)(3). Thus, the city must withhold the reporting party’s identity under
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section 552.101 of the Government Code in conjunction with section 261. 201(1)(3) of the
Family Code.

We note the responsive information contains medical records pertaining to the requestor’s
client. Section 552.101 ofthe Government Code also encompasses the Medical Practice Act
(the “MPA”), subtitle B of title 3 of the Occupations Code. .S ee Occ. Code § 151.001.
Section 159.002 of the MPA provides in part: : '

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b)~(c). Information that is subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004; Open
Records Decision No. 598 (1991). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). We have also found that when a file is created as the result of a hospital stay, all the
documents in the file relating to diagnosis and treatment constitute physician-patient
communications or “[r]ecords of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that are created or maintained by a physician.” Open Records Decision
No. 546 (1990). We note medical records involving a minor may be released under the MPA
on the parent’s or legal guardian’s signed, written consent, provided that the consent
specifies (1) the information to be covered by the release, (2) the reasons or purposes for the
release, and (3) the person to whom the information is to be released.” See Occ. Code
§§ 159.004, .005. Any subsequent release of medical records must be consistent with the
purposes for which the governmental body obtained the records. See id. § 159.002(c); Open
Records Decision No. 565 at 7 (1990). Thus, we have marked the information that is subject
to the MPA, and the city must withhold this information unless it receives written consent
for its release that complies with sections 159.004 and 159.005 of the MPA.

We note the remaining information also contains emergency medical services (“EMS”)
records subject to section 552.101 of the Government Code. Section 552.101 also
encompasses section 773.091 of the Health and Safety Code, which provides in part:

Records of the identity, evaluation, or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
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that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

Health & Safety Code § 773.091(b). This confidentiality “does not extend to information
regarding the presence, nature of injury or illness, age, sex, occupation, and city of residence
of a patient who is receiving emergency medical services.” Id. § 773.091(g). We note
records that are confidential under section 773.091 may be disclosed to “any person who
bears a written consent of the patient or other persons authorized to act on the patient’s
behalf for the release of confidential information.” - Id. §§ 773.092(e)(4), .093.
Section 773.093 provides that a consent for release of EMS records must specify the
following: (1) the information or records to be covered by the release; (2) the reasons or
- purpose for the release; and (3) the person to whom the information is to be released.
Accordingly, if the requestor provides proper consent, then the city must release the
submitted EMS documents, which we have marked, to the requestor in their entirety. See
id. §§773.092,.093; see also Open Records Decision No. 632 (1995). If the requestor does
not provide the proper authorization, then, with the exception of the information subject to
section 773.091(g), the city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 773.091 of the Health '
and Safety Code.

We note section 552.101 also encompasses section411.153 ofthe Government Code, which
provides as follows:

(a) A DNA record stored in the DNA database is confidential and is not
subject to disclosure under the public information law, Chapter 552.

(b) A person commits an offense if the person knowingly discloses to an
unauthorized recipient information in a DNA record or information related
to a DNA analysis of a sample collected under this subchapter.

() An offense under this section is a state jail felony.
(d) A violation under this section constitutes official misconduct. -

Gov’t Code § 411.153. A “DNA record” means the results of a forensic DNA analysis
performed by a DNA laboratory. See id. § 411.141(6)-(7). “Forensic analysis” is defined
as “amedical, chemical, toxicologic, ballistic, or other expert examination or test performed
on physical evidence, including DNA evidence, for the purpose of determining the
connection of the evidence to a criminal action.” See Crim. Proc. Code art. 38.35(4); see
also Gov’t Code § 411.141(10) (providing that “forensic analysis” has meaning assigned by
Crim. Proc. Code art. 38.35). A “DNA database” means “one or more databases that contain
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forensic DNA records maintained by the director [of the Texas Department of Public Safety
(the “DPS™)].” Gov’t Code § 411.141(5); see id. § 411.001(3).

The director of the DPS is required to establish certain procedures for DNA laboratories. See
id. §§ 411.144(a), .142(h) (requiring director to establish standards for DNA analysis).
Section 411.144 of the Government Code provides that a DNA laboratory conducting a
forensic DNA analysis under subchapter G of chapter 411 shall comply with subchapter G
and the rules adopted under subchapter G. See id. § 411.144(d); 37 T.A.C. § 28.82(a). The
DPS has adopted rules that govern the regulation of forensic DNA laboratories in this state.
See 37 T.A.C. §§ 28.81, .82 (describing minimum standards by which a forensic DNA
laboratory must abide); see also Gov’t Code § 411.147(b). '

In this instance, some of the remaining documents are DNA records relating to DNA
analyses of samples collected under subchapter G of chapter 411 of the Government Code.
The documents in question are contained in records of a criminal investigation. The
documents appear to be the result of forensic DNA analyses performed by a DNA laboratory
in accordance with DPS regulations. Therefore, the city must withhold the DNA records we
have marked under section 552.101 of the Government Code in conjunctlon with
section 411.153 of the Government Code.

Section 552.130 of the Government Code excepts from disclosure “information [that] relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state[.]™* Gov’t
Code § 552.130(a)(1), (2). The city must withhold the Texas motor vehicle record
information we have marked under section 552.130 of the Government Code.

In summary, the city must withhold the reporting party’s identity under section 552.101 of
the Government Code in conjunction with section 261.201(1)(3) of the Family Code. The
city must withhold the medical records we have marked unless it receives written consent
for their release that complies with sections 159.004 and 159.005 of the MPA. The city must
withhold the submitted EMS records, which we have marked, under section 552.101 of the
Government Code in conjunction with section 773.091 of the Health and Safety Code, except
as specified by section 773.091(g), unless the city receives the required consent for release
of that information. The city must withhold the DNA records we have marked under
section 552.101 of the Government Code in conjunction with section 411.153 of the
Government Code. The city must withhold the information we have marked under

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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section 552.130 of the Government Code. The remaining information must be released to
this requestor.’ :

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a prev1ous
determination regarding any other information or any other cir cumstances

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Admmlstrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Adam Leiber .
Assistant Attorney General
Open Records Division
ACL/tp

Ref:  ID# 390202

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*Because this requestor has a special right of access to information that would ordinarily be
confidential, the city must again seek a decision from this office if it receives another request for the same
information from a different requestor. See Fam. Code § 261.201(k); see also Gov’t Code § 552.023(a).




