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Dear Ms. Staples:

You ask whether certain information is subject to required public disclosure lUlder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 389433.

The City ofNorth Richland Hills (the "city"), which you represent, received a request for all
correspondence, e-mails, meeting notes, telephone conversation notes, and tape recordings
regarding the Liberty Park Lake project or Graham Associates from May 1, 2007 to
May 14, 2010, as well as all city cOlUlcil agendas and meeting minutes regarding the Liberty
Park Lake project from May 1, 2007 to. May 14, 2010. You claim that the submitted
information is excepted fi:om dIsclosure under!section 552.103 ofthe Govenllnent Code. We
have considered the exception you claim 'and reviewed the submitted infOlmation.

Initially, we note that some aHne ,infomiatidn, which we have marked, is not responsive to
the present request because it was created outside. the requested time period. The city need
not release nonresponsive infonnation in response to this request, and this ruling will not
address that infonnation.

Next, we note portions of the submitted infonnation consist ofthe minutes and agendas of
public meetings of the city council. The minutes and agendas of a governmental body's
public meetings are specifically made public lUlder the Open Meetings Act, chapter 551 of
the Government Code. See Gov't Code §§ 551.022 (minutes and tape recordings of open
meeting are public records and shall be available for public inspection and copying upon
request), .043 (notice of meeting of govenunental body must be posted in a place readily
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accessible to general public at least 72 homs before scheduled time ofmeeting), .053-.054
(district governing bodies required to post notice of meeting at a place convenient to the
public in administrative office of district). Accordingly, the minutes and agendas of the
public meetings, which we have marked, must be released in accordance with
section 551.022 of the Government Code.

Next, we note some of the responsive infonnation is subject to section 552.022 of the
Government Code. TIns section provides, in pertinent part:

(a) [T]he following categories ofinfonnation are public infonnation and not
excepted fl.-om required disc10sme under this chapter unless they are expressly
confidentiallmder other law:

(3) infonnation in an account, voucher, or contract relating to the
receipt or expenditme of public or other funds by a governmental
body[.]

Id. § 552.022(a)(3). In tIns instance, the submitted infonnation contains a signed contract
and documents related to the expenditure ofpublic funds. This infonnation, which we have
marked, is subject to section 552.022(a)(3) of the Govennnent Code. Therefore, this
information must be released Ullder section 552.022 lIDless it is confidential Ullder other law.
You argue this infonnation is excepted from disc10sme by section 552.103 of the
Govennnent Code. However, section 552.103 is a discretionary exception to disc10sme that
protects a govennnental body's interests and maybe waived. See id. § 552.007; Dallas Area
Rapid Transitv. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no
pet.) (govennnental body may waive section 552.103); Open Records Decision No. 665
at 2n.5 (2000) (discretionary exceptions generally). As such, section 552.103 is not other
law that makes infonnation confidential for the purposes of section 552.022(a)(3).
Therefore, the citymaynot withhold the infonnationwe have marked under section 552.103.
As you raise no other exception to the disc10sme of the inf01111ation subject to
section 552.022, it must be released. However, we will address yom argument under
section 552.103 for the infonnation that is not subject to section 552.022.

Section 552.103 of the Govenllnent Code provides in relevant part:

(a) Infonnation is excepted fi.-om [required public disc1osme] if it is
infonnation relating to litigation of a civil or crimillaillature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a pmiy.
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(c) Infonnation relating to litigation involving a govemmental body or an
officer or employee of a govemmental body is excepted fi.·om disclosure
under Subsection (a) onlyifthe litigation is pending orreasonablyanticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication ofthe infonnation.

Gov't Code § 552.103(a), (c). The govemmental body claiming this exception bears the
burden of providing relevant facts and documents to demonstrate the applicability of the
exception. The test for meeting tIns burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the govemmental body received the request for
infonnation, and (2) the infonnation at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd
n.r.e.); Open Records Decision No. at 4 (1990). The governmental body must meet both
prongs of this test for infonnation to be excepted under section 552.103(a).

The question ofwhether litigation is reasonably anticipated must be detennined on a case­
by-case basis. See Open Records Decision No. 452 at 4 (1986). When the govennnental
body is the prospective plaintiff in litigation, the evidence of anticipated litigation must at
least reflect that litigation involving a specific matter is "realistically contemplated." See
Open Records Decision No. 518 at 5 (L~89); see also Attorney General Opinion MW-575
(1982) (investigatory file may be withheld if govemmental body's attorney determines that
it should be withheld pursuant to section 552.103 and that litigation is "reasonably likely to
result").

You contend that the remaining responsive infonnation relates to a lawsuit the city plans to
initiate against the requestor's company. You state, and provide docmnentation showing,
that the citybegan preparation for this lawsuit prior to the city's receipt ofthe present request
for infonnation. Based on your representations and our review, we find the city reasonably
anticipated litigation on the date the city received the request for infonnation. We also find
the responsive infonnation is related to the anticipated litigation. Accordingly, we find
section 552.103 is generally applicable to the remaining responsive infonnation.

We note, however, that once the infonnation has been obtained by all parties to the
anticipated litigation, no section 552.103(a) interest exists with respect to that infonnation.
Open Records DecisionNo. 349 at2 (1982). Thus, information that has either been obtained
from or provided to the opposing party in the anticipated litigation is not excepted fi.·om
disclosure under section 552.103, and it must be disclosed. In this instance, some of the
submitted inforn1ation has been obtained from or provided to the opposing party to the
anticipated litigation. We have marked a representative sample of tIns infonnation.
Therefore, the infonnation we have indicated may not be withheld under section 552.103.
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However, the remaining infonnation at issue may be withheld under section 552.103 ofthe
Govemment Code. We note that the applicability of section 552.103(a) ends when the
litigation has concluded. Attol11ey General Opinion MW-575 (1982) at 2; Open Records
Decision Nos. 350 at 3 (1982),349 at 2 (1982).

We note the infOlmation that must be released contains personal e-mail addresses that are
subject to section 552.137 of the GovenIDlent Code. I Section 552.137 excepts from
disclosure "an e-mail address of a member ofthe public that is provided for the purpose of
comr11lmicating electronically with a govel11mental body," unless the member of the public
consents to its release or the e-mail address is of a type specifically excluded by
subsection (c). See id. § 552.137(a)-(c). The e-mail addresses at issue are not a type
specificallyexcludedby section 552.137(c). We havemarked a representative sample ofthis
information. Accordingly, the city must withhold the e-mail addresses we have indicated
under section 552.137 ofthe GovenIDlent Code, lmless the owners of the e-mail addresses
have affinnatively consented to their disclosure.2

In summary, the minutes and agendas ofthe public meetings, which we have marked, must
be released in accordance with section 551.022 ofthe Govel11ment Code. The citymust also
release the infonnation we have marked under section 552.022(a)(3) of the Govenunent
Code. With the exception ofthe infonnation that has been seen by the opposing p31iy to the
anticipated litigation, the city may withhold the re~aining responsive information under
section 552.103 ofthe Govemment Code. In releasing infonnation that has been seen by the
opposing party, the city must withhold the e-mail addresses we have indicated, lmless the
owners have affinnatively consented to their disc10sme.

This letter TIlling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this TIlling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

This TIlling triggers important deadlines regarding the rights 31Id responsibilities of the
govel11mental body and ofthe requestor. For more infonnation conceming those rights 31Id
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attol11ey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public

IThe Office of the Attomey General will raise a mandatory exception on behalf of a govemmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

2We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all govenmlental bodies authorizing them to withhold ten categories of information, including an e-mail
address of a member of the public under section 552.137 of the Govenllnent Code, without the necessity of
requesting an attorney general decision.
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infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll fi"ee, at (888) 672-6787.

Sincerely,

n~
Jennifer Burnett
Assistant Attorney General
Open Records Division·

JB/dls

Ref: ID# 389433

Enc. Submitted documents

c: Requestor
(w/o enclosures)


