
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 9, 2010

Mr. R. Brooks Moore
Assistant General Counsel
The Texas A&M University System
200 Technology Way, Suite 2079
College Station, Texas 77845..3424

Dear Mr. Moore:

; .: .' :,'

0R2010-12031

You ask whether certain infOlmation is subject to required public disclosure under the
Public fuformation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 389683 (TAMU 10-245).

Texas A&M University (the "mllversity") received a request for any correspondence among
university officials regarding athletic conference expansion, including discussion of
television markets and rights dming the past eight )TIonths. You state that the university will
release some ofthe requested infonnatioll totlierequestor. Although you state the university
takes no position with respect to the public availability of the submitted infomlation, you
state its release may implicate the prpplietary interests of the Big 12 Conference
(the "Big 12"). Accordingly, ym(state, ancip'rovidedocumetltatibh showing, the mllversity
notified the Big 12 ofthe request and ofits rightto submit argmnents to this office as to why
the submitted information should not be released. See Gov't Code § 552.305(d); see also
Open Records Decision No. 542 (1990) (detelmining statutory predecessor to
section 552.305 pelmits govemmental body to rely on interested third party to raise and
explain the applicability of exception to disclose under Act in certain circmnstances). We
have reviewed the submitted infomlation.

hlltially, you ac1mowledge, and we agree, the lUliversity failed to submit the responsive
infoTI11ation within the statutory time period presclibedby section 552.301(e) of the
GovenIDlent Code. See Gov't Code § 552.301(e). Pm"suant to section 552.302 of the
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Government Code; a governmental body's failure to comply with the requirements of
section 552.301 results in the legal preslUnption the requested infonnation is public and must
be released, unless the govenllnental body demonstrates a compelling reason to withhold the
infonnation from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350
(Tex. App.-FOli Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (govenllnental body must make
compelling demonstration to overcome preslUnption of openness pursuant to statutOly
predecessor to section 552.302); see also Open Records Decision No. 630 (1994). A
compelling reason exists when third-party interests are at stake or when infonnation is
confidential by law. Open Records Decision No. 150 (1977). We note some of the
submitted infOlmation maybe excepted from disclosure lUlder sections 552.117 and 552.137
of the Government Code. 1 Because these sections and third party interests C31l provide
compelling reasons to withhold infonnation, we will consider whether 31ly ofthe submitted
infonnation must be withheld on any ofthose grOlUlds.

An interested third party is allowed ten business days after the date of its receipt of the
gove1111nental body's notice under section 552.305(d) to submit its reasons, ifany, as to why
infonnationrelating to thatparty should be withheld from public disclosure. See Gov't Code
§ 552.305(d)(2)(B). As ofthe date of this letter, we have not received COlmnents from the
Big 12 explaining why 31ly ofthe submitted infOlmation should not be release,d. Therefore,
we have no basis to conclude the Big 12 has protected propriet31y interests in the submitted
infonnation. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent
disclosure of commercial or financial infonnation, party must show by specific factual
evidence, not conclusory or generalized allegations, that release of requested infOlmation
would cause that party Subst31ltial competitive h311ll), 552 at 5 (1990) (party must establish
primafacie case that infonnation is trade secret), 542 at 3. Consequently, the lmiversitymay
not withhold any ofthe submitted infonnation on the basis of any proprietmy interests the
Big 12 may have in the infonnation.

Section 552.117(a)(I) ofthe Govemment Code excepts :fi.·om disclosure the home addresses
. 31ld telephone lllunbers, social security lllUllbers, and family member infonnation ofClUTent
or fonner officials or employees of a govennnental body who request that this infonnation
be kept confidential lUlder section 552.024 of the GoVel111nent Code. See Gov't Code
§§ 552. 117(a)(1), .024. Section 552.117 also encompasses a personal cellular telephone
number, provided that a govel1nnental body does not pay for the cell phone service. See
Open Records Decision No. 506 at 5-6 (1988) ( section 552.117 not applicable to cellular
telephone numbers paid for by govenllnental body and intended for official use). Whether
a p31iicular piece of infonnation is protected by section 552.117 must be detennined at the
time the request for it is made. See Open Records Decision No. 530 at 5 (1989). The

IThe Office ofthe Attol11ey General will raise mandatoryexceptions onbehalfofa govel11mentalbody,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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ulliversitymay only withhold infonnation under section 552.117(a)(1) on behalfofa fonner
or current employee who has made a request for confidentiality under section 552.024 prior
to the date on which the request for infol111ation was made.. Therefore, the university must
withhold the cellular telephone number we have marked pursuant to section 552.117(a)(1)
ifthe employee concemed timely elected to keep the marked infonnation confidentiallmder
section 552.024; however, the university may only withhold tIns cellular telephone number
ifthe employee concemed paid for the cellular telephone service with his own nmds. Ifthe
employee did not make a timely request for confidentiality or did not pay for the cellular
telephone service, the infol1nation at issue must be released.

The remaining infol111ation includes e-mail addresses subject to section 552.137 of the
Govemment Code, which excepts fi.-om disclosure "an e-mail address of a member of the
public that is provided for the purpose ofcommunicating electronicallywith a govel1unental
body," unless the member ofthe public consents to its release or the e-mail address is of a
type specifically excluded by subsection (c). See Gov't Code § 552.137(a)-(c). The e-mail
addresses at issue are not specifically excluded by section 552.137(c). As such, these e-mail
addresses, wmch we have marked, must be withheld under section 552.137 of the
Govenunent Code, lmless the owners ofthe addresses have affinnatively consented to their
release. See id. § 552.137(b).2

In summary, the university must withhold the cellular telephone number we have marked
pursuant to section 552.117(a)(1) if the employee concemed timely elected to keep his
personal infol111ation confidential under section 552.024; however, the university may only
withhold this cellular telephone number if the employee paid for the cellular telephone
service with his own funds. The university must withhold the e-mail addresses we have
marked under section 552.137 ofthe Govemment Code, lmless the owners ofthe addresses
have affinnatively consented to their release. The remaining infomlation must be released.

This letter lUling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, tins ruling must not be relied upon as a previous
detennination regarding any other infol1nation or any other circumstances.

This lUling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infol111ation concennng those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public

2This office recently issued Open Records Decision No. 684, a previous determination to all
govenmlental bodies, which authorizes withholding of ten categories of information, including an e-mail
address of a member of the public under section 552.137 of the Government Code, without the necessity of
requesting an attorney general decision.
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infonnation tmder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

z.--$
Tamara Wilcox
Assistant Attomey General
Open Records Division

TWldls

Ref: ID# 389683

Ene. Submitted documents

c: Requestor
(w/o enclosures)


