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0R2010-12194

Dear Mr. Weir:

You ask whether celiain infonnation is subject to required public disclosure under the
Public hlfonllation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 390164 (San Antonio File No. ORR 10-0818).

The San Antonio Police Department (the "department") and the City of San Antonio Fire
Fighter and Police Officers Civil Service COlmnission (the "city") received a request for any
investigations regarding a named officer which resulted in disciplinary action. The
department claims Exhibits 2, 3, and 4 are excepted :from disclosure lUlder section 552.101
ofthe Government Code. The city claims that pOliions ofExhibits 2 and 3 are excepted from
disclosure under sections 552.101 and 552.108 of the Gove111111ent Code. We have
'considered the claimed exceptions and reviewed the submitted information.

hlitially, we note that some of the submitt~d infonnation appears to have been obtained
pursuant to grandjury subpoenas. Thejudiciary is expresslyexcluded :from the requirements
ofthe Act. Gov't Code § 552.003(1)(B). This office has detenriined that a grand jury, for
purposes ofthe Act, is a part ofthe judiciary, and therefore not subject to the Act. See Open
Records Decision No. 411 (1984). Filliher, records kept by a governmental body that is
acting as an agent for a grand jury are considered records in the constmctive possession of
the grandjilly, and therefore are also not subject to the Act. See Open Records Decisions
Nos. 513 (1988),411 (1984),398 (1983). But see ORD 513 at 4 (defilling limits ofjudicimy
exclusion). Thus, to the extent that the infonnation at issue is held by the city or department
as an agent of the grmld jury, it consists of records of the judicimy not subject to disclosure
illlder the Act. To the extent the submitted infonnation does not consist of records of the
judiciary, we will address the claimed exceptions to disclosure.
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Section 552.101 ofthe Govennnent Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Id.
§ 552.101. The department raises section 552.101 in conjunction with section 143.089 of
the Local Govennnent Code for Exhibits 2,3, and 4.1 Section 143.089 contemplates two
different types ofpersOlme1 files, a police officer's civil service file that a city's civil service
director is required to maintain, and an internal file that the police department may maintain
for its own use. Local Gov't Code § 143.089(a), (g).

The police officer's civil service.file must contain specific items, including cOlllillendations,
periodic evaluations by the officer's supervisor, and documents from the employing
department relating to any misconduct in which the department took disciplinary action
against the officer under chapter 143 of the Local Government Code. See id.
§ 143.089(a)(1), (2). hl cases in which a police depaliment investigates a police officer's
misconduct alld takes disciplinal"y action against an officer, it is required by
section 143~089(a)(2) to place all investigatory records relating to the investigation alld
disciplinm-y action, including background documents such as complaints, witness statements,
alld documents oflike nature from individuals who were not in a supervisOly capacity, in the
police officer's civil service file maintained under section 143.089(a).2 Abbott v. City of
Corpus Christi, 109 S.W.3d 113, 122 (Tex. App.-Austin2003, no pet.). All investigatory
materials in a case resulting in disciplinal"y action are "from the employing department" when
they are held by or in possession ofthe department because of its investigation into a police
officer's misconduct, alld the depaliment must forward them to the civil service commission
for placement in the civil service persoilllel file. Id. Such records are subject to release
under chapter 552 of the Govennnent Code. See Local Gov't Code § 143.089(f); Open
Records Decision No. 562 at 6 (1990).

However, a document relating to a police officer's alleged misconduct may not be placed in
his civil service personnel file if there is insufficient evidence to sustain the charge of
misconduct. Local Gov't Code § 143 .089(b). hlformation that reasonably relates to a police
officer's employment relationship with the police department and that is maintained in a
police department's internal file purSUallt to section 143.089(g) is confidential and must not
be released. City of San Antonio v. San Antonio Express-News, 47 S.W.3d 556
(Tex. App.-San Antonio 2000, pet. denied); City of San Antonio v.· Tex. Attorney
General, 851 S.W.2d 946,949 (Tex. App.-Austin 1993, writ denied).

IWe understand that the City of San Antonio is a civil service mmricipality under chapter 143 of the
Local Government Code.

2Chapter 143 prescribes the following types ofdisciplinary actions: removal, suspension, demotion,
and mlcompensated duty. See Local Gov't Code §§ 143.051-.055. A letter of reprimand does not constitute
discipline mlder chapter 143.
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The department states Exhibits 2,3, and 4 are maintained in the department's internal file
regarding the named officer. However, we note these exhibits pertain to internal
administrative investigations ofthe officer for misconduct that resulted in disciplimuy action
lU1der chapter 143. An officer's civil service file must contain docmnents relating to any
misconduct in those cases where the police department took disciplinary action against the
officer. SeeLocalGov'tCode§ 143.089(a)(2);seealsoid. §§ 143.051-.052 (suspension and
lU1compensated duty are "disciplinaryaction[s]" forpurposes ofsection 143.089(a)(2)). The
department states the request has been forwarded to the city.3 Therefore, we agree the
department must withhold Exhibits 2,3, and 4 under section 552.101 of the Govemment
Code in conjunction with section 143.089(g) ofthe Local Govemment Co.de. We note the
city also maintains Exhibits 2, 3, and 4 pursuant to section 143.089(a) of the Local
Govemment Code. Therefore, we will address the city's argmnent against the disclosure of
these exhibits.

Section 552.1 08(a)(1) ofthe Govemment Code excepts from disclosure "[i]nfonnation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution ofcrime ... if ... release ofthe infonnation would interfere with the detection,
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A govemmental
body claiming section 552.108 must reasonably explain how and why the release of the
requested infomlation would interfere with law enforcement. See id. §§ 552.108(a)(I),
.301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). The city states the
portions of Exhibit 2 labeled as Document 5 are part of an open criminal investigation and
prosecution and release ofDocument 5 at this time would jeopardize the investigation and
prosecution. The city states Exhibit 2 relates to an intemal affairs investigation conducted
bythe department. Section 552.108 is generally not applicable to infonnation relating to an
administrative investigation that did not result in a criminal investigation orprosecution. See
Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.-El Paso 1992, writ denied)
(statutorypredecessor to section 552.108 not applicable to internal investigation that did not
result in criminal investigation or prosecution); see also Open Records Decision No. 350
at 3-4 (1982). However, the city explains that the information it has marked as Docmnent 5
relates to an open criminal investigation and prosecution. Based on these representations and
our review of the infonnation at issue, we conclude that, the release ofDocmnent 5 would
interfere with the detection, investigation, or prosecution ofcrime. See Houston Chronicle
Publ'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th
Dist.] 1975), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976)(court delineates law
enforcement interests that are present in active cases). Thus, section 552.108(a)(1) is
applicable to the infonnation marked as Docmnent 5.

3Section 143.089(g) requires a police or fn'e department that receives a request for infOlTI1ation
maintained in a file under section 143.089(g) to refer that person to the civil service director or the director's
designee.
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Section 552.108, however, does not except from disclosure basic information about an
arrested person, an an-est, or a crime. Gov't Code § 552.108(c). Such basic infonnation
refers to the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-87;
Open Records Decision No. 127 (1976) (summarizing types ofinfOlmation considered to be
basic information). Accordingly, with the exception of basic information, the city may
withhold the information marked as Docmnent 5 lmder section 552.108(a)(1).

Next, the city states that Document 6 contains a CR-3 accident report fonn. Section 552.101
ofthe Govenllnent Code encompasses section 550.065(b) ofthe Transportation Code, which
states that except as provided by subsection (c) or (e), accident reports are privileged and
confidential. See Transp. Code § 550.065. Section 550.065(c)(4) provides for the release
of accident repOlis to a person who provides two of the following three pieces of
information: (1) date ofthe accident; (2) name of any person involved in the accident; and
(3) specific location ofthe accident. IeZ. § 550.065(c)(4). The requestor has not provided the
city with two of the three requisite pieces of infOlmation specified by the statute.
Accordingly, the city must withhold the CR-3 accident report form marked as Document 6
mIder section 550.065(b) ofthe Transportation Code in conjunction with section 552.101 of
the Govenllnent Code.

We note a portion of the remaining infonnation in Exhibits 2,3, and 4 may be subject to
section 552.117 ofthe Government Code.4 Section 552. 117(a)(2) ofthe Govennnent Code
excepts from disclosure the home address, home telephone number, social securitynmnber,
and family member infornlation ofa peace officer, as defmed by miicle 2.12 ofthe Code of
Criminal Procedme. See Gov't Code § 552.117(a)(2); Open Records Decision No. 622
(1994). hI this case, it is unclear whether the individual whose personal information is at
issue is cun-ently a licensed peace officer as defined by article 2.12 ofthe Code of Criminal
Procedure. Therefore, to the extent the individual at issue is a licensed peace officer as
defined by article 2.12, the city must withhold the infonnation we have marked lmder
section 552.117(a)(2) of the Government Code.

If the individual at issue is not a licensed peace officer, then the personal information may
be excepted from disclosure under section 552.117(a)(l) of the Government Code.
Sectioil552.117(a)(1) excepts fi-om disclosure the home addresses and telephone nmnbers,
social security lllunbers, and family member infonnation of Clment or fOlmer officials or
employees of a govenllnental body who request that this infonnation be kept confidential
mIder section 552.024 of the Govenllnent Code. Gov't Code § 552.117(a)(1). Whether a
pmiicular piece ofinfornlation is protected by section 552.117(a)(1) must be deternlined at
the time the request for it is made. See Open Records Decision No. 530 at 5 (1989). The city
may onlywithhold infonnation under section 552.117(a)(l) ifthe individual at issue elected

4The Office ofthe Attorney General will raise mandatOlyexceptions onbehalfofagovermnentalbody,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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confidentiality under section 552.024 prior to the date on which the request for this
infonnation was made. Therefore, ifthe individual at issue is not a licensed peace officer
and timely elected to keep his personal infonnation confidential, the city must withhold the
marked infonnation lU1der section 552.117(a)(1). Othelwise, tIns infonnation may not be
withheld lU1der section 552.117.

We note the remaining infOlmation contains Texas motor vehicle infonnation.
Section 552.130 excepts from disclosure "infonnation [that] relates to ... a motor vehicle
operator's or driver's license or pennit issued by an agency oftIns state [or] a motor vehicle
title or registration issued by an agency of tIns state[.]" Gov't Code § 552.130(a)(1), (2).
The city must withhold the Texas motor vehicle infonnation we have marked under
section 552.130.

The remaining infonnation also contains insurance policy numbers. Section 552.136 ofthe
Govenunent Code provides that "[n]otwithstanding any other provision of this chapter; a
credit card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a govemmental body is confidentia1." Id. § 552.136. TIns office has
concluded insurance policy numbers constitute access device numbers for purposes of
section 552.136. J\ccordingly, the city must withhold the insurance policymunbers we have
marked under section 552.136.

We note the remaining infonnation contains e-mail addresses subject to section 552.137 of
the Govenunent Code. Section 552.137 excepts from disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofcommunicating electronically with
a govenunental body," unless the member ofthe public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov't Code
§ 552. 137(a)-(c). The personal e-mail addresses in the remaining infonnation are not
specifically excludedby section 552.137(c). As such, these e-mail addresses, which we have
marked, must be withheld lU1der section 552.137 unless the owners of the addresses have
affinnatively consented to their release. See id. § 552.137(b).

In summalY, the department must withhold Exhibits 2, 3, and 4 under section 552.101 ofthe
Govel11ment Code in conjlU1ction with section 143.089(g) of the Local Govenllnent Code.
With the exception of basic infonnation, the city may withhold Document 5 under
section 552.108(a)(I) ofthe Government Code. The city must withhold the CR-3 accident
report fonn labeled Document 6 under section 552.101 of the Govemment Code in
conjunction with section 550.065(b) ofthe TrallSportation Code. The citymust withholdthe
personal infonnation we have marked under section 552. 117(a)(2) ofthe Govenllnent Code,
to the extent the individual whose infonnation is at issue is a licensed peace officer. If the
Individual whose infonnation is at issue is not a licensed peace officer, the city must
withhold this infonnation under section 552.117(a)(l) of the Govermnent Code, provided
the individual timely elected to keep his personal infol111ation confidentia1. The city must
withhold the Texas motor velncle infonnation we have marked under section 552.130 ofthe
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Government Code. The city must also withhold the insurance policy numbers we have
marked under section 552.136 of the Government Code. The e-mail addresses we have
marked must be withheld under section 552.137 unless the owners of the addresses have
affirmatively consented to their release.5 The city must release the remaining information.6

TIns letter ruling is limited to the particular information at issue in tIns request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circmnstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://wwW.oag.state.tx.us/open/index or1.php,
or call the Office of the Attol11ey General's Open Govel11ment Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
information under the Act must be directed to the Cost Rules Adinilnstrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

sm~y;L
Tamara Wilcox
Assistant Attol11ey General
Open Records Division

TW/dls

Ref: ID# 390164

Enc. Submitted documents

c: Requestor
(w/o enclosures)

5We note this office recently issued Open Records DecisionNo. 684 (2009), a previous detennination
to all govenm1ental bodies authorizing themto withhold ten categories ofinfol111ation, including Texas driver's
license 11lm1bers and license plate 11lunbers lmder section 552.130 ofthe Government Code and e-mail addresses
ofmembers of the public under section 552.137 ofthe Government Code, without the necessity ofrequesting
an attol11ey general decision.

6We note the remaining infonnation includes social secmity nlli11bers. Section 552.147(b) of the
Govenm1ent Code authorizes a governmental body to redact a living person's social seclli'ity nmnber from
public release without the necessity of requesting a decision from this office lli1der the Act. Gov't Code
§ 552.147(b).


