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GREG ABBOTT

August 13,2010

Ms. Camila Klmau
Assistant City Attorney
City of San Antonio
P.O. Box 839966
San Antonio, Texas 78283-3966

0R2010-12344

Dear Ms. Klmau:

You ask whether certain infol111ation is subject to required public disclosure lmder the
Public Infmmation Act (the "Act"), chapter 552 ofthe Govel11ment Code. Your request was
assigned ID# 390547 (COSA File Nos. 10-0840 and 10-0842).

The City of San AJ.ltonio (the "city") received two requests fi'om the same requestor
for 1) nine specified intel11al affairs investigation files; 2) copies ofdocuments showing the
amount ofumds budgeted and actually expended for the city's Tuition Assistance Program
from the 2007 fiscal year to the date of the Fequest, as well as an itemization of those
expenses; and 3) copies of all tuition reimbursement requests submitted by Aviation
Department employees fi'om the 2007 fiscal year to the date of the request. You claim the
submitted inf01mation is excepted fi'om disclosure under sections 552.103 and 552.111 of
the Govennnent Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of infol111ation.,1 We have also received and considered
conmlents fi'om the requestor. See Gov't Code § 552.304 (providing that interested party
may submit conmlents stating why infol111ation should or should not be released).

IWe assmue the "representative sample" of records submitted to this office is truly representative of
the requested records as a whole. See Open Records DecisionNos. 499 (1988),497 (1988). TlJis open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that subnJitted to tlJis office.
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Initially, we note pOliions of the submitted inf011l1ation, which we have marked, are not
responsive to the request because they either do not peliain to the nine specified investigation
files, do not show the amolmt of Tuition Assistance Program funds budgeted and actually
expended from fiscal year 2007 to the date ofthe request, or are not tuition reimbursement
requests. TIns ruling does not address the public availability ofnon-responsive infonnation,
and the city is not required to release non-responsive infonnation in response to tIns request.

Next, we address the requestor's contention that she was not provided the cover sheets.to
Attac1unent B. The city attached these cover sheets as further suppOli of its claims under
sections 552.103 and 552.111 of the Govenunent Code. Section 552.301(e-1) states "[a]
govenunental body that submits written comments to the att011ley general ... shall send a
copy ofthose comments to the person who requested the inf011l1ation from the govenunental ..

. .
body not later than the 15th business day after the date of receiving the written request."
Gov't Code § 552.301(e-l). Upon review, we find the requestor's receipt of the city's
Jlme 11, 2010 brief, wInch provides the substance of the city's arguments lmder
sections 552.103 and 552.111, satisfies the statutOlyrequirementunder section 552.301(e-1).
Thus, we find the city properly complied with section 552.301 of the Govenunent Code.

We note most ofthe submitted info1111ation is made expressly public lUlder section 552.022
of the Govenunent Code, wInch provides in relevant pmi as follows:

(a) Without limiting the amolmt or kind of infonnation that is public
infonnation lmder this chapter, the following categories of infonnation are
public infonnation and not excepted from required disclosure lUlder tIns
chapter lUlless they m'e expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a goven1l11ental body, except as provided by
Section 552.108; [and]

(5) all working papers, research material, and inf011l1ation used to
estimate the need for or expenditure of public funds or taxes by a
govenunental body, on completion of the estimate[.]

Id. §§ 552.022(a)(1), (5). In this instance, the submitted inf011l1~tion ihcludes completed
investigations and inf011l1ation used to estimate the need for or expenditure of city umds.
TIns inf011l1ation, which we have marked, is subjectto subsections 552.022(a)(1) mld (a)(5).
You claim this infonnationis excepted from disclosure lmder sections 552.103 and 552.111
ofthe Govenunent Code. However, these sections are discretionmy exceptions that protect
a govenunental body's interests mld are, therefore, not "other law" for purposes of
section 552.022. Sf!e id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4
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S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (govemmenta1 body may waive
'section 552.103); Open Records Decision Nos. 470 at 7 (1987) (goveml1lenta1 body may
waive statutory predecessor to section 552.111 deliberative process), 665 at 2 n.5 (2000)
(discretionaTy exceptions generally). As such, sections 552.103 and 552.111 are not other
laws that make infonnation expressly confidential for the purposes ofsection 552.022, and
the infonnation at issue may not be withheld lmder those sections. However, we note
portions ofthe infonnation at issue maybe subject to sections 552.101,552.117,552.1175,
552.130,552.136, and 552.137 ofthe Govenllnent Code.2 Because these sections constitute
"other law" that makes information confidential for the purposes ofsection 552.022, we will
consider their applicability to the infonnation at issue. Additionally, we will consider the
city's claim lmder section 552.103 ofthe Govenllnent Code for the pOliions ofinfonnation
that are not subject to section 552.022..

Section 552.101 ofthe Govenllnent Code excepts from disclosure "infol111ation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 ofthe Govenllnent Code encompasses section 550.065(b)
of the TranspOliation Code, which states that except as provided by subsection (c) or
subsection (e), accident repOlis are privileged and confidential. See Transp. Code
,§ 550.065(b). Section 550.065(c)(4) provides for the release ofaccident reports to a person
who provides two of the following t111'ee pieces of infonnation: (1) date of the accident;
(2) name of any person involved in the accident; and (3) specific location of the accident.
Id. § 550.065(c)(4). In this instance, the requestor has not provided the citywith the requisite
pieces of infonnation specified by the statute. Accordingly, the city must withhold the
submitted CR-3 accident repOli, which we have marked, lU1der section 552.101 of the
Govenllnent Code in conjunction with section 550.065(b) of the TranspOliation Code.

Section 552.101 also encompasses the doctrine of c01111110n-1aw privacy, which protects
infonnation that (1) contains highly intimate or embalTassing facts, the publication ofwhich
would be highly obj ectionab1e to a reasonable person, and (2) is not oflegitimate concern to
the public. See Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668,685 (Tex. 1976).
To demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. Id. at 681-82. The types ofinfonnation considered intimate and embarrassing
bythe Texas Supreme Comi inIndustrialFoundation included infonnationre1ating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injmies to sexual organs.
See id. at 683. This office has found that personal financial inf0l111ation not relating to a
financial transaction between an individual and a govenllnental body is excepted from
requiredpublic disclosme under conml0n-1aw privacy. See Open Records DecisionNos. 600
(finding personal financial infonnation to include designation ofbeneficiary of employee's

2The Office ofthe Attorney General will raise mandatory exceptions onbehalfofa governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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retirement benefits and optional insm-ance coverage; choice ofparticular insmance carrier;
direct deposit authorization; and f01111S allowing employee to allocate pretax compensation
to group insm-ance, health care, or dependent care), 545 (1990) (defelTed compensation
infonnation, paliicipation in voluntary investment program, election of optional insm-al1Ce
coverage, mOligage payments, assets, bills, al1d credit history). However, tIns office has also
fOlUld the public has a legitimate interest in infonnation relating to employees of
gove111mental bodies and their employment qualifications and job perfonnance. See Open
Records Decision Nos. 562 at 10 (1990), 542 at 5 (1990); see also Open Records Decision
No. 423 at2 (1984) (scope ofpublic employee privacy is'11alTOW). Upon review, we find the
infonnation we have mal"ked is lnghly intimate or embalTassing al1d ofno legitimate public
conce111. Thus, the city must withhold the infonnation we have mal-ked under
section 552.101 in conjunction with common-law privacy.

Section 552.117(a)(2) of the Gove111111ent Code excepts from public disclosure a peace
officer's home address and telephone number, social secm-ity munber, al1d family member
information regal"dless ofwhether the peace officer made all election under section 552.024
of the Gove111111ent Code. Gov't Code § 552.117(a)(2). Section 552. 117(a)(2) applies to
peace officers as defined by article 2.12 ofthe Code of Criminal Procedm-e. Accordingly,
the city must withhold the pOliions of the remaining infonnation we have mal"ked lUlder
section 552.117(a)(2) ofthe Gove111111ent Code.

Section 552.1175 of the Govennnent Code provides in releVal1t pali:

(b) Info1111ation that relates to the home address, home telephone number, or
social secm-ity number of [a peace officer as defined by article 2.12 of the
Code of Criminal Procedm-e], or that reveals whether the individual has
family members is confidential and may not be disclosed to the public lUlder
this chapter if the individual to whom the info1111ation relates:

(1) chooses to restrict public access to the information; and

(2) notifies the govennnental body ofthe individual's choice
on a f01111 provided by the govenm1ental body, accompal1ied
by evidence of the individual's status.

Id. § 552.1175(b). POliions oftheremaininginfonnationpeliain to an individual who is
listed as a peace officer with the City ofProgreso. Thus, to the extent the individual at issue
is cUlTently a licensed peace officer who elects to restrict public access to his personal
infonnation, the citymust withhold the info1111ation we have marked lUlder section552.1175.
However, to the extent tIns individual is not a cUlTently licensed peace officer who elects to·
restrict public access to Ins personal infonnation, the city may not withhold the infonnation
we have mal"ked under section 552.1175.
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Section 552.130 ofthe Govenllnent Code excepts from disclosme infonnation that "relates
to ... a motor vehicle operator's or driver's license or pelmit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of tlus state." Id.
§ 552.130: Accordingly, the city must withhold the infonnation we have marked under
section 552.130 of the GovenIDlent Code.

Section 552.136 ofthe GovenIDlent Code states, "[n]otwithstanding any other provision of
[the Act], a credit card, debit cm'd, charge card, or access device number that is collected,
assembled, or maintained by or for a govermnental body is confidential." Id. § 552.136(b).
The city must withhold the submitted insmance policy munber we have marked lUlder
section 552.136 of the Govel11ment Code.

Section 552.137 of the GovenIDlent Code excepts fi.-om disclosme "ml e-mail addressofa
member ofthe public that is provided for the plU1Jose ofconllmuucating electronically with
a govenIDlental body," lUlless the member ofthe public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). ,See id. § 552.137(a)-(c). The
e-mail addresses we have mm'ked in the remailung submitted information are not a type
specifically'excluded by section 552.137(c). Thus, the city must withhold these e-mail
addresses under section 552.137 of the Govenlll1ent Code, unless their owners have
affinl1atively consented to their disclosme.3

Finally, we address yom assertion the remailung infOlmation not subject to section 552.022
is excepted from disclosme under section 552.103 of the Govenlll1ent Code.
Section 552.103 provides in pmi:

(a) Infol11lation is excepted from [required public disclosme] if it is
infonnation relating to litigation of a civil or criminal natme to which the
state or a political subdivision is or may be a pmiy or to which ml officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a pmiy.

(c) Information relating to litigation involving a govenIDlental body or ml
officer or employee of a govenlll1ental body is excepted fi.'om disclosure
lUlder Subsection (a) onlyifthe litigation is pending orreasonably anticipated

3We note this office recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all govenU11ental bodies authorizing themto withhold ten categories ofinformation, including Texas driver's
license lllU11bers and license plate lllunbers lU1der section 552.130 of the GovenU11ent Code, insurance policy
lllU11bers lU1der section 552.136 ofthe Govenunent Code, and e-mail addresses ofmembers oftlle public under
section 552.137 of the Govel11l11ent Code, without the necessity of requesting an attorney general decision.
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on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). A govel11mental body has the bmden ofproviding relevant
facts and docmllents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this bmden is a showing (1) litigation is pending or
reasonably anticipated on the date the govel11mental body receives the request for
infonnation, and (2) the infol111ation at issue is related to that litigation. See Thomas v.
Cornyn, 71 S.W.3d 473,487 (Tex. App.-Austin 2002, no pet.); Univ. ofTex. Law Sch. v.
Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v.
Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd
n.r. e.); Open Records Decision No.551 at 4 (1990). The govel11mental bodymust meet both
prongs ofthis test for infonmition to be excepted lmder section 552.103(a). See ORD 551
at 4.

You state the infonnation at issue relates to a pending lawsuit in Bexar CountyDistrict Comi
styledKiJn M Igleheart v. City a/San Antonio, Cause No. 2009CI13619. You fmiher infonn
us the infonnation at issue and the lawsuit both concel11 the same issues re;garding the
requestor's employment with the city. You state, and provide supporting documentation
showing, this lawsuit was filed prior to the city's receipt of the instant request. Based on
yom representations and om review, we agree the infonnation at issue relates to pending
litigationfor pmposes ofsection552.103. Accordingly, the citymaywithhold the responsive
information not subject to section 552.022 under section 552.103 ofthe Govel11ment Code.4

We note, however, once infonnation has been obtained by all parties to the litigation thTOugh
discovery or otherwise, no section 552.103(a) interest exists with respect to that infonnation.
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, infonnation that has either been
obtained from or provided to the opposing pmiy in the anticipated litigation is not excepted
ii'om disc10sme under section 552.1 03(a), mld it must be disclosed. Further, the applicability
ofsection 552.103(a) ends once the litigation has been concluded. Attol11ey General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982).

In smnmary, the city must withhold the CR-3 accident repOli we have mm"ked lmder
section 552.101 of the Govenunent Code in conjlmction with section 550.065(b) of the
TranspOliation Code. The city must withhold the infol111ation we have marked under
section 552.101 in conjunction with COI1Ull0n-law privacy. The city must withhold the
pOliions of infonnation we have marked under section 552. 117(a)(2) of the G-ovenmlent
Code. To the extent it peliains to a licensed peace officer who has elected for confidentiality
ofhis personal infol111ation, the city must withhold the infol111ation we have mm'ked lmder
section 552.1175 ofthe Govenmlent Code. The city must withhold the infol111ation we have

4As our ruling is dispositive, we do not address your remaining argmnent against disclosure.
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marked lU1der sections 552.130 and 552.136 of the Govemment Code. The city must
withhold the e-mail addresses we have marked lU1der section 552.137 of the Govenmlent
Code, lU1less their owners have affinnatively consented to their disc1osme. The city may
withhold the responsive infonnation that is not subject to section 552.022 lU1der
section 552.103 of the Govemment Code. The remaining infonnation must be released.

TIns letter ruling is limited to the particular infonnation at issue in tIns request and limited
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a, previous
detennination regarding any other infonnation or any other circumstances.

TIns mling triggers impOliant deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govenllnent Hotline, toll iiee,
at (877) '673-6839. Questions conceming the allowable charges for providing public
infonnation lU1der the Act must be directed to the Cost Rules Admilnstrator ofthe Office of
the Attomey General, toll fi:ee, at (888) 672-6787.

Sincerely,

James McGuire
Assistant Attorney General
Open Records Division

JM/dls

Ref: ID# 390547

Enc. Submitted doclU11ents

c: Requestor
(w/o enc1osmes)


