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0R2010-12423

Dear Mr. Weir:
.. ; '.'-

You ask whether certain infonnation iS~:ubjec.t to required public disclosure under the
Public Information Act (the "Act"), chapter 5~2 ofthe Government Code. Your request was
assigned ID# 390759 (ORR 10-0832).' , . ",

The City of San Antonio (the "city") received a request for all documents related to a
specified internal affairs investigation involving the requestor. You claim that the submitted
information is excepted from disclosure under sections 552.1 01 and 552.1 08 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information. We have also received and considered comments from the requestor. .
See Gov't Code § 552.304 (interested party may submit comments stating why information
should or should not be released).

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Id.
§ 552.101. This section encompasses information that other statutes make confidential, such
as section 143.089 of the Local Government Cqde. We understand that the city is a civil
service city under chapter 143 ofthe Local GQverillnent Code. Section 143.089 provides for
the existence of two different types of personn~lfilesrelating to a police officer: one that
must be maintained as part ofthe officer's civil service file and another the police department
may maintain for its own internal use. See Local Gov't Code §' 143.089(a), (g). Under
section 143.089(a), the officer's .ci~il s~rvice, file must contain certain specified items,
including commendations, periodic evaluations by the police officer's supervisor, and
documents relating to any misconduct in which the department took disciplinary action
againstthe officer under chapter 143 ofthe Local Government Code. Id. § 143.089(a)(l)-(2).
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Chapter 143 prescribes the following types of disciplinary actions: removal, suspension,
demotion, and uncompensated duty. Id. §§ 143.051-.055; see Attorney General Opinion
JC-0257 (written reprimand is not disciplinary action for purposes of Local Gov't Code
chapter 143). In cases in which a police department investigates a police officer's
misconduct and takes disciplinary action against an officer, it is required by
section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplinary action, including background documents such as complaints, witness statements,
and documents of like nature from individuals who were not in a supervisory capacity, in the
police officer's civil service file maintained under section 143.089(a). See Abbottv. Corpus
Christi, 109 S.W.3d 113, 122 (Tex. App.-Austin 2003, no pet.). All investigatory materials
in a case resulting in disciplinary action are "from the employing department" when they are
held by or are in the possession of the department because of its investigation into a police
officer's misconduct, and the department must forward them to the civil service commission
for placement in the civil service personnel file. Id. Such records may not be withheld under
section 552.101 of the Government Code in conjunction with section 143.089 of the Local
Government Code. See Local Gov't Code § 143 .089(f); Open Records Decision No. 562 at 6
(1990).

However, a document relating to a police officer's alleged misconduct may not be placed in
his civil service file if there is insufficient evidence to sustain the charge of misconduct.
Local Gov't Code § 143.089(b). Information that reasonably relates to a police officer's
employment relationship with the police department and that is maintained in a police
department's internal file pursuant to section 143.089(g) is confidential and must not be
released. City ofSan Antonio v. Tex. Attorney Gen., 851 S.W.2d 946, 949 (Tex. App.­
Austin 1993, writ denied).

You state the requested information is contained in the city police department's file
maintained in connection with the requestor's employment. However, the information at
issue pertains to an internal administrative investigation of the requestor that resulted in a
suspension under chapter 143. An officer's civil service file must contain documents relating
to any misconduct in those cases where the police department took disciplinary action against
the officer. See Local Gov't Code § 143.089(a)(2); see also id. §§ 143.051-.052 (suspension
and uncompensated duty are "disciplinary action[s]" for purposes ofsection 143 .089(a)(2».
Consequently, the information relating to the suspension must be placed in the officer's civil
service file under section 143.089(a). Because the submitted information relates to
misconduct that resulted in disciplinary action against the requestor, this information must
be maintained in the civil service file pursuant to section 143.089(a)(2), and it may not be
withheld under section 552.101 in conjunction with section 143.089(g) of the Local
Government Code.

Section 143 .089(e) grants a right of access to a police officer for "any letter, memorandum,
Or document placed in the person's personnel file." See id. § 143.089(e). This office has
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interpreted this provision to grant a police officer an affirmative right of access to the
information in his or her personnel file maintained under section 143.089(a). See Open
Records Decision No. 650 at 2 n.2 (1996). In this instance, because the requestor is the
officer, he generally has a statutory right of access to his section 143.089(a) file. Therefore,
the city may not withhold the requestor's section 143.089(a) file under section 552.108 of
the Government Code. See Open Records Decision Nos. 623 at 3 (1994) (exceptions in Act
cannot impinge on statutory right of access to information), 451 (1986) (specific statutory
right of access provisions overcome general exceptions to disclosure under the Act).

We note section 261.201 of the Family Code is applicable to a portion of the submitted
information. Section 552.101 of the Government Code also encompasses information
protected by section 261.201 of the Family Code, which provides as follows:

(a) [T]he following information is confidential, is not subject to public
release under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with [the Family Code] and applicable federal or state
law or under rules adopted by an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(k) ,Notwithstanding Subsection (a), an investigating agency, other than the
department or the Texas Youth Commission, on request, shall provide to the parent,
managing conservator, or other legal representative of a child who is the subject of
reported abuse or neglect, or to the child if the child is at least 18 years of age,
information concerning the reported abuse or neglect that would otherwise be
confidential under this section. The investigating agency shall withhold information
under this subsection if the parent, managing conservator, or other legal
representative of the child requesting the information is alleged to have committed
the abuse or neglect.

Fam. Code § 261.201(a), (k). You inform us that portions of the submitted internal affairs
investigation consist ofinformation used or developed in an investigation under chapter 261;
therefore, this information is within the scope of section 261.201 of the Family Code. See
id. § 261.001(1), (4) (defining "abuse" and "neglect" for purposes ofFam. Code ch. 261),'
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see also id. § 101.003 (a) (defining "child" for purposes of this section as person under 18
years of age who is not and has not been married or who has not had the disabilities of
minority removed for general purposes). In this instance, the requestor is a parent of the
child victim listed in the report. However, the report reflects this parent is suspected of
having committed the alleged abuse. Accordingly, we conclude none ofthe exceptions in
subsection (k) apply to this report. See id. § 261.201 (k). Thus, the information within the
internal affairs investigation, which we have marked, is confidential pursuant to
section 261.201(a) of the Family Code, and the city must withhold this information under
section 552.101 of the GovernmeIit Code. See Open Records Decision No. 440 at 2 (1986)
(predecessor statute).

In this instance, because there is a conflict between the requestor's right of access under
section 143.089(e) of the Local Government Code and the confidentiality of the marked
information under section 261.201 of the Family Code, we must determine which statute
governs access to these records. Where information falls within both a general and a specific
statutory provision, the specific statutory provision prevails as an exception to the general
provision, unless the general provision is the later enactment and the manifest intent is the
general provision prevail. See Gov't Code § 311.026; Cuellar v. State, 521 S.W.2d 277
(Tex. Crim. App. 1975) (under well-established rule of statutory construction, specific
statutory provisions prevail over general ones). We find section 261.201 is a more specific
statute than section 143.089 because section 261.201 ofthe Family Code applies specifically
to child abuse or neglect reports or investigative information, while section 143.089 applies
generally to all personnel records of a peace officer. Additionally, section 143.089 of the
Local Government Code was enacted prior to section 261.201 of the Family Code. I

Accordingly, we conclude that, notwithstanding the applicability of section 143.089(e), the
city must withhold the information we have marked pursuant to section 261.201 of the
Family Code in conjunction with section 552.101 ofthe Government Code. The remaining
information must be released to the requestor. 2

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and

lAct of May 31, 1989, 71st Leg., R.S., ch. 1248, § 84, 1989 Tex. Gen. Laws 4996,5043 (Vernon)
(codified as Local Gov't Code § 143.089); Act ofApril 10, 1995, 74th Leg., R.S., ch. 20, § 1, 1995 Tex. Gen.
Laws 113,262 (Vernon) (codified as Fam. Code § 261.201).

2We note that because the requestor has a special right of access to this information in this instance,
the city must again seek a decision from this office ifit receives another request for the same information from
another requestor.
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responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Administrator ofthe Office ofthe Attorney
General, toll free at (888) 672-6787.

Sincerely,

Andrea 1. Caldwell
Assistant Attorney General
Open Records Division

ALC/eeg

Ref: ID# 390759

Ene. Submitted documents

c: Requestor
(w/o enclosures)


