ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 20, 2010

Mr. Robert E. Hager

Nichols, Jackson, Dillard, Hager & Smith, LLP
1800 Lincoln Plaza

500 North Akard

Dallas, Texas 75201

OR2010-12688
Dear Mr. Hager:

You ask whether certain information is "Subj'eet to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 392596.

The Allen Police Department (the “department”), which you represent, received a request for
information pertaining to the requestor’s client, including personnel files maintained by the
department and any information pertaining to disciplinary action taken against the requestor’s
client. You claim the requested information is excepted from disclosure under
section 552.103 of the Government Code. We have considered the exception you claim and
reviewed the submitted information. :

Initially, we note some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(a) [TThe following categories of 1nformétti6n are public information and not
excepted from required disclosure under thls chapter unless they are expressly
confidential under other law

Da completed report audlt evaluatlon or 1nvest1gat10n made of,
for, or by a governmental body, except as provided by
Section 552.108.

Gov’tCode § 552.022(a)(1). The submitted information contains completed evaluations that

are expressly public under section 552.022(a)(1). The department must release this
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information, which we have marked, pursuant to section 552.022 unless it is excepted from
disclosure under section 552.108 of the Government Code or is expressly made confidential
under other law. See id. You claim this information is subject to section 552.103 of the
Government Code. Section 552.103 is a discretionary exception to disclosure that protects
the governmental body’s interests and is therefore not “other law” that makes information
expressly confidential for purposes of section 552.022(a). See Dallas Area Rapid Transit
v. Dallas Morning News, 4 S.W.3d 469 (Tex. App.—Dallas 1999, no pet.) (governmental
body may waive section 552.103); see also Open Records Decision No. 665 at 2 n.5 (2000)
(discretionary exceptions generally). Consequently, the department may not withhold any
of the information we have marked under section 552.022(a)(1) pursuant to section 552.103
of the Government Code. As you raise no other exceptions against the disclosure of this
information, it must be released.

Next, we note the submitted information contains the W-4 forms of the requestor’s client.
Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”’ Gov’t
Code § 552.101. This section encompasses information protected by other statutes. Prior
decisions of this office have held section 6103(a) of title 26 of the United States Code
renders tax return information confidential for purposes of section 552.101 of the
Government Code. Attorney General Opinion H-1274(1978) (tax returns); Open Records
Decision No. 600 (1992) (W-4 forms). Section 6103(b) defines the term “return
information” as “a taxpayer’s identity, the nature, source, or amount of his income,
payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax liability,
tax withheld, deficiencies, overassessments, or tax payments . . . or any other data, received
by, recorded by, prepared by, furnished to, or collected by the Secretary [of the Internal
Revenue Service] with respect to a return or with respect to the determination of the
existence, or possible existence, of liability . . . for any tax, penalty, interest, fine, forfeiture,
or other imposition, or offense[.]” See 26 U.S.C. § 6103(b)(2)(A). Federal courts have
construed the term “return information” expansively to include any information gathered by
the Internal Revenue Service regarding a taxpayer’s liability under title 26 of the United
States Code. See Mallas v. Kolak, 721 F. Supp 748, 754 (M.D.N.C. 1989), aff’d in part, 993
F.2d 1111 (4th Cir. 1993).

Subsections (c) and (e) of section 6103 are exceptions to the confidentiality provisions of
section 6103(a) and provide for disclosure of tax information to the taxpayer or the
taxpayer’s designee. See 26 U.S.C. § 6103(c), (e)(1)(A)(i) (tax return information may be
disclosed to taxpayer), (¢)(7) (information may be disclosed to any person authorized by
subsection(e) to obtain such information if Secretary of Treasury determines such disclosure
would not seriously impair tax administration); see also Lake v. Rubin, 162 F.3d 113~
(D.C. Cir. 1998) (26 U.S.C. § 6103 represents exclusive statutory route for taxpayer to gain

'The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).




Mr. Robert E. Hager - Page 3

access to own return information and overrides individual’s right of access under the federal
Freedom of Information Act). The submitted information contains the W-4 forms of the
requestor’s client, which we have marked. Accordingly, the department must release the
marked W-4 forms to the requestor pursuant to section 6103 of title 26 of the United States

Code.

We now address your claim under section 552.103 of the Government Code for the
remaining information, which is not subject to section 552.022. Section 552.103 provides
in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents sufficient to establish the applicability of section 552.103 to the
information it seeks to withhold. To meet this burden, the governmental body must
demonstrate: (1) litigation was pending or reasonably anticipated on the date of its receipt
of the request for information and (2) the information at issue is related to that litigation. See
Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.—Austin 1997, no
pet.); Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. App.—Houston [1st Dist.] 1984,
writ ref’d n.r.e.). Both elements of the test must be met in order for information to be
excepted from disclosure under section 552.103. See Open Records Decision No. 551 at 4
(1990). For purposes of section 552.103(a), this office considers a contested case under the
Texas Administrative Procedure Act (the “APA”), Government Code chapter 2001, to
constitute “litigation.” See Open Records Decision No. 588 (1991).

You explain that the requestor’s client is a former department employee who is now the
respondent in an ongoing contested case against the department that is currently before the
State Office of Administrative Hearings (“SOAH”). We note that a contested case before
SOAH is considered litigation for the purposes of the APA. See ORD 588. You indicate the
submitted information is related to the contested case because it pertains to the requestor’s
client’s employment with the department. Based on your representations and our review, we
find the information at issue is related to the pending litigation. Therefore, section 552.103
is generally applicable to this information.
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We note, however, it appears the opposing party has seen or had access to most of the
information at issue. The purpose of section 552.103 is to enable a governmental body to
protect its position in litigation by forcing parties seeking information relating to the
litigation to obtain such information through discovery procedures. See ORD 551 at 4-5
(1990). Thus, once the opposing party in pending litigation has seen or had access to
information that is related to the litigation, there is no interest in withholding such
information from public disclosure under section 552.103. See Open Records Decision
Nos. 349 (1982), 320 (1982). Accordingly, the department may withhold the portions of the
remaining information that the opposing party to the litigation has not seen or had access to
under section 552.103 of the Government Code. We note the applicability of
section 552.103 ends once the related litigation concludes.. See Attorney General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982). To the extent the opposing party
has seen or had access to the remaining information, we will address the applicability of
other exceptions to disclosure of this information.

We note the submitted.information contains F-5 (“Report of Separation of Licensee™)
reports. Section 552.101 of the Government Code encompasses section 1701.454 of the
Occupations Code, which provides as follows:

(a) A report or statement submitted to the [Texas Commission on Law
Enforcement Officer Standards and Education] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Government
Code, unless the person resigned or was terminated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.

(b) Except as provided by this subchapter, a [Texas Commission on Law
Enforcement Officer Standards and Education] member or other person may
not release the contents of a report or statement submitted under this
subchapter.

"~ Occ. Code § 1701.454. The submitted F-5 reports do not indicate the officer at issue
resigned or was terminated due to substantiated incidents of excessive force or violations of
the law other than traffic offenses. Therefore, the department must withhold the F-5 reports
we marked pursuant to section 552.101 in conjunction with section 1701.454 of the
Occupations Code.

Section 552.101 of the Government Code also encompasses the common-law right of
privacy. Common-law privacy protects information if it (1) contains highly intimate or
embarrassing facts, the publication of which would be highly objectionable to a reasonable
person, and (2) is not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs of this test must be established. Id. at 681-82. The types
of information considered intimate and embarrassing by the Texas Supreme Court in -
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
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physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. This office has found
some kinds of medical information or information indicating disabilities or specific illnesses
are excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos. 470 (1987) (information pertaining to illness from severe emotional and
job-related stress protected by common-law privacy), 455 (1987) (information pertaining to
prescription drugs, specific illnesses, operations and procedures, and physical disabilities
protected from disclosure). Upon review, we find portions of the remaining information,
which we have marked, are highly intimate or embarrassing and not of legitimate concern

to the public. Thus, the department must withhold the information we have marked under

section 552.101 in conjunction with common-law privacy.

Next, we note portions of the remaining information are subject to sections 552.130
and 552.137 of the Government Code. Section 552.130 excepts from public disclosure
information that relates to a Texas motor vehicle operator’s or driver’s license or permit.
Gov’t Code § 552.130(a)(1), (2). Thus, the department must withhold the Texas motor
vehicle record information we have marked under section 552.130 of the Government Code.

Section 552.137 of the Government Code provides “an e-mail address of a member of the
public that is provided for the purpose of communicating electronically with a governmental
body is confidential and not subject to disclosure under [the Act],” unless the owner of the
e-mail address has affirmatively consented to its public disclosure. Id. § 552.137(a)-(b). The
types of e-mail addresses listed in section 552.137(c) may not be withheld under this
exception. See id. § 552.137(c). The e-mail address we have marked is not of the type
specifically excluded by section 552.137(c). Accordingly, the marked e-mail address must
be withheld under section 552.137 of the Government Code, unless its owner consents to its
disclosure,?

In summary, the department must release the information subject to section 552.022(a)(1)
of the Government Code. The department must release the marked W-4 forms to the
requestor pursuant to section 6103 of title 26 of the United States Code. To the extent the
opposing party in the pending litigation has not seen or had access to the remaining
information, the department may withhold it under section 552.103 of the Government Code.
To the extent the opposing party to the litigation has seen or had access to the remaining
information, it may not be withheld under section 552.103. In releasing such information,
the department must withhold the following: (1) the marked F-5 forms under
section 552.101 of the Government Code in conjunction with section 1701.454 of the
Occupations Code; (2) the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy; (3) the Texas motor vehicle

*We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including: Texas
driver’s license and Texas license plate numbers under section 552.130 of the Government Code, and an e-mail
address of a member of the public under section 552.137 of the Government Code, without the necessity of
requesting an attorney general decision.
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record information we have marked pursuant to section 552.130 of the Government Code;
and (4) the e-mail address we marked under section 552.137 of the Government Code, unless
the department has received consent for its release. The remaining information must be
released to the requestor.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely, ?/‘ .

Amy L.S. Shipp
~ Assistant Attorney General
Open Records Division

ALS/tp
Ref: ID# 392596
Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note the requestor has a special right of access to some of his client’s personal information being
released in this instance. See Gov’t Code § 552.023(b) (governmental body may not deny access to person to
whom information relates or person’s agent on ground that information is considered confidential by privacy
principles); Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated when individuals
request information concerning themselves). Because such information may be confidential with respect to the
general public, if the department receives another request for this information from a person other than the
requestor, it should again seek a ruling from this office. See Gov’t Code §§ 552.301, .302.




