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Mr. Ronald 1. Bounds
Assistant City Attorney
City of Corpus Christi
P.O. Box 9277
Corpus Christi, Texas 78469

0R2010-12892

Dear Mr. Bounds:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 391453.

The City of Corpus Christi (the "city") received a request for the requestor's termination
case and the departmental files for two named city employees. You state the city will release
some ofthe requested information to the requestor with redactions pursuant to Open Records
Decision No. 684 (2009) and section 552.024:Qfthe Government Code. 1 You claim that the
remaining information is excepted from disclosure under sections 552.101, 552.102,
and 552.122 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted inrormatiOn.' ' , "' " ,

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses federal law such as the Family Medical
Leave Act (the "FMLA"), section 2654 of title 29 of the United States Code.

IThis office recently issued Open Records Decision No. 684, a previous determination to all
governmental bodies, which authorizes the withholding often categories of information without the necessity
ofrequesting an attorney general. Section 552.024(c) ofthe Government Code authorizes a governmental body
to redact, without the necessity of requesting a decision from this office, the home address, home telephone
number, social security number, and family member information ofa current or former employee who properly
elected to keep his information confidential. Gov.'t Cbde'§552.024(c).
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Section 825.500 of chapter V of title 29 of the Code of Federal Regulations identifies the
record-keeping requirements for employers that are subject to the FMLA. Subsection (g)
of section 825.500 states:

[r]ecords and documents relating to medical certifications, recertifications or
medical histories of employees or employees' family members, created for
purposes of FMLA, shall be maintained as confidential medical records in
separate files/records from the usual personnel files, and if ADA is also
applicable, such records shall be maintained in conformance with ADA
confidentiality requirements[J, except that:

(1) Supervisors and managers may be informed regarding necessary
restrictions on the work or duties of an employee and necessary
accommodations;

(2) First aid and safety personnel may be informed (when
. appropriate) if the employee's physical or medical condition might

require emergency treatment; and

(3) Govemment officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon
request.

29 C.F.R. § 825.500(g). We agree that the information you have marked is confidential
under section825.500 oftitle 29 ofthe Code ofFederal Regulations. Further, we find none
ofthe release provisions ofthe FMLA apply to this information. Accordingly, the city must
withhold the information we have marked under section 552.101 of the Govemment Code
in conjunction with the FMLA.

Section 552.101 also encompasses the Medical Practice Act (the "MPA"), chapter 159 of
the Occupations Code, which govems access to medical records. Section 159.002 of the
Occupations Code provides in pertinent pali:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives infomlation from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the infonnation was first obtained.
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Occ. Code § 159.002(b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Further, information that is subject to the MPA also includes information that was
obtained from medical records. See Occ. Code. § 159.002(a)-(c); see also Open Records
Decision No. 598 (1991). Medical records must be released on the patient's signed, written
consent, provided that the consent specifies the (1) information to be covered by the release,
(2) reasons or purposes for the release, and (3) person to whom the information is to be
released. See Occ. Code § § 159.004, .005. Any subsequent release ofmedical records must
be consistent with the purposes for which the governmental body obtained the records. See
id. § 159.002(c); Open Records Decision No. 565 at7 (1990). We agree thatthe information
you have marked constitutes medical records that may only be disclosed in accordance with
the MPA. This city must withhold or release this information in accordance with the MPA.

Section 552.101 also encompasses the doctrine ofcommon-law privacy. Section 552.102(a)
of the Government Code excepts from disclosure "information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion ofpersonal privacy."
Gov't Code § 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546
(Tex. App.-Austin 1983, writ refd n.r.e.), the court ruled the test to be applied to
information claimed to be protected under section 552.102(a) is the same as the test
formulated by the Texas Supreme Court in Industrial Foundation v. Texas Industrial
AccidentBoard, 540 S.W.2d 668 (Tex. 1976), for information claimed to be protected under
the doctrine ofcommon-law privacy as incorporated by section 552.101. Accordingly, we
address the city's section 552.102 claim together with its claim under section 552.101 in
conjunction with common-law privacy.

In Industrial Foundation, the Texas Supreme Court stated information is excepted from
disclosure if it (1)' contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern
to the public. 540 S.W.2d at 685. The types of information considered intimate and
embarrassing,by the Texas Supreme Court in Industrial Foundation include infornlation
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. This office has found that personal financial information not relating to
a financial transaction between an individual and a governmental body is generally protected
by common-law privacy. See Open Records Decision Nos. 600 (1992) (employee's
designation of retirement beneficiary, choice of insurance carrier, election of optional
coverages, direct deposit authorization, forms allowing employee to allocate pretax
compensation to group insurance, health care or dependent care), 545 (1990) (deferred
compensation infornlation, participation in voluntary investment program, election of
optional insurance coverage, mortgage payments, assets, bills, and credit history). You state
that the submittedpayroll deduction infornlationpertains to voluntary and optional insurance
and other deduction choices made by the employee at issue. Upon review, we find the
submitted payroll deduction information constitutes personal financial information not
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relating to a transaction between an individual and a governmental body. Thus, the city must
withhold this information under section 552.101 of the Government Code in conjunction
with common-law privacy.

Section 552. 122(b) ofthe Government Code excepts from required public disclosure "a test
item developed by a ... governmental body[.]" Gov't Code § 552.122(b). In Open Records
Decision No. 626 (1994), this office determined that the term "test item" in section 552.122
includes any standard means by which an individual's or group's knowledge or ability in a
particular area is evaluated, but does not encompass evaluations of an employee's overall
job performance or suitability. Whether infonnation falls within the section 552.122
exception must be determined on a case-by-case basis. Id. Traditionally, this office has
applied section 552.122 where release of "test items" might compromise the effectiveness
of future examinations. Id. at 4-5; see also Open Records DeCision No. 118 (1976).
Section 552.122 also protects the answers to testquestions when the answers might reveal
the questions themselves. See Attorney General Opinion 1M-640 at 3 (1987); ORD 626 at 8.

You seek to withhold the test questions and answer choices you have marked under
section 552.122. You state these questions are intended to display the technical expertise
and job-related knowledge of an applicant or employee. Further, you inform us that these
questions are utilized on a continuing basis. You state that the release of this information
would compromise the effectiveness offuture examinations by providing unfair advantages
to future applicants or employees. Having reviewed the information at issue, we find the
questions evaluate the applicant's specific knowledge or ability in a particular area, thus
qualifying as "test items" under section 552.122(b) ofthe Government Code. We also find
that release of answer choices to these test items would tend to reveal the questions
themselves. Therefore, the city may withhold the interview questions and answers you have
marked pursuant to section 552.122(b) of the Government Code.

In summary, the city must withhold the infonnation you have marked under section 552.101
of the Government Code in conjunction with the FMLA. The city may only release the
medical records you have marked in accordance with the MPA. The city must withhold
payroll deduction information under section 552.101 ofthe Government Code in conjunction
with common-law privacy. The city may withhold the interview questions and answers you
have marked under section 552.122 of the Government Code.

This letter ruling is limited to the particular inforn1ation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infOlmation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

1J,aj;.11~
Kate Hartfield
Assistant Attorney General
Open Records Division

KH/em

Ref: ID# 391453

Ene. Submitted documents

c: Requestor
(w/o enclosures)


