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Dear Mr. Daugherty:

You ask whether certain information is subject. to required public disclosure under the
Public Information Act (the "Act"), chapter 552 'ofthe Government Code. Your request was
assigned ID# 392124 (C.A. :File No.1 OGENI237}.

The Harris County Sheriffs Office (the "sheriff') received a request for the complete
personnel file ofthe requestor's client. You state you are providing the requestor with some
of the requested information. You claim the submitted information is excepted from
disclosure under sections 552.1 01, 552.1 02, 552.1 08,552.115, 552.117, 552.130, 552.132,
552.136, 552.137, and 552.147 of the Government Code. 1 We have considered the
exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code §552.101. Section 552.101 encompasses information protected by other statutes. Prior
decisions of this office have held section 6103(a) of title 26 of the United States Code
renders tax return information confidential. See Attorney General Opinion H-1274 (1978)
(tax returns); Open Records DecisionNo. 600 (1992) (W-4 forms). Section 61 03(b) defines
the term "return information" as "a taxpayer's identity, the nature, source, or amount of his
income, payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
liability, tax withheld, deficiencies, overassessments, or tax payments ... or any other data,
received by, recorded by, prepared by, furnished to, or collected by the Secretary [of the
Internal Revenue Service] with respect to a· return or with respect to the determination ofthe
existence, or possible existence, of liability .. : for any tax, penalty, interest, fine, forfeiture, .

lWe note, although you also raise section 552.1175 ofthe Government Code for this infonnation, the
proper exception in this instance is section 552.117 of the Government Code because the sheriff holds the
submitted infonnation in an employment context.
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or other imposition, or offense[.]" See 26 U.S.C. § 61 03(b)(2)(A). Federal courts have
construed the term "return information" expansively to include any information gathered by
the Internal Revenue Service regarding a taxpayer's liability under title 26 of the United
States Code. See Mallas v. Kolak, 721 F. Supp 748, 754 (M.D.N.C. 1989), aff'd in part, 993
F.2d 1111 (4th Cir. 1993).

Subsections (c) and (e) of section 6103 are exceptions to the confidentiality provisions of
section 6103(a) and provide for disclosure of tax information to the taxpayer or the
taxpayer's designee. See 26 U.S.C. § 6103(c), (e)(1)(A)(i) (tax return information may be
disclosed to taxpayer), (e)(7) (information may be disclosed to any person authorized by
subsection (e) to obtain such information ifSecretary ofTreasury determines such disclosure
would not seriously impair tax administration); see also Lake v. Rubin, 162 F.3d 113
(D.C. Cir. 1998) (26 U.S.C. § 6103 represents exclusive statutory route for taxpayer to gain
access to own return information and overrides individual's right ofaccess under the federal
Freedom of Information Act). The submitted information contains a W-4 form of the
requestor's client. Thus, ifthe requestor is the client's designee, then the sheriffmust release
the W-4 form, which we have marked, pursuant to section 6103 of title 26 of the United
States Code. Conversely, if the requestor is not the client's designee, then the marked W-4
form is confidential under section 6103(a) oftitle 26 ofthe United States Code and must be
withheld under section 552.101 of the Government Code.

You also assert the sheriff must withhold some of the submitted information under
section 552.101 in conjunction with the federal Fair Credit Reporting Act (the "FCRA"), 15
U.S.C. § 1681 et seq. Section 1681b ofthe FCRA permits a consumer reporting agency to
furnish a consumer report to a person that the consumer reporting agency has reason to
believe intends to use the information for employment purposes. See 15 U.S.C.
§ 1681b(a)(3)(B); see also id § 1681a(b), (d) (defining "person" and "consumer report").
We understand a consumer reporting agency furnished the consumer report at issue to the
sheriff to be used for employment purposes. See id § 1681a(t) (defining "consumer
reporting agency"), (h) (defining "employment purposes"). Section 1681b further provides
that "[a] person shall not use or obtain a consumer report for any purpose unless ... the
consumer report is obtained for a purpose for which the consumer report is authorized to be
furnished under this section; and ... the purpose is certified in accordance with section
1681e of this title by a prospective user of the report through a general or specific
certification." Id § 1681bet). Section 1681e provides for the maintenance ofprocedures by
consumer reporting agencies under which prospective users of consumer reports must
identify themselves, certify the purposes for which they seek information, and certify that the
information will be used for no other purpose. See id § 1681e(a); see also Open Records
Decision No.373 at 2 (1983) (stating that federal law strictly limits distribution ofconsumer
credit reports by credit reporting agencies). You contend that the FCRA does not permit a
consumer report to be furnished in response to a request for information under chapter 552
of the Government Code. Upon review of the information at issue, we conclude that the
consumer report furnished to the sheriff by a consumer reporting agency, which we have
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marked, must be withheld from the requestor under section 552.1 01ofthe Government Code
in conjunction with the FCRA.

You claim that a portion ofthe remaining information is excepted from public disclosure on
the basis of section 1701.454 of the Occupations Code, which is also encompassed by
section 552.101 of the Government Code. Section 1701.454 governs the release of reports
or statements submitted to the Texas Commission on Law Enforcement Officer Standards
and Education ("TCLEOSE"). Section 1701.454 provides as follows:

(a) A report or statement submitted to the [TCLEOSE] under this subchapter
is confidential and is not subject to disclosure under Chapter 552,
Government Code, unless the person resigned or was terminated due to
substantiated incidents of excessive force or violations of the law other than
traffic offenses.

(b) Except as provided by this subchapter, a [TCLEOSE] member or other
person may not release the contents ofa report or statement submitted under
this subchapter.

Occ. Code § 1701.454. You seek to withhold documents pursuant to section 1701.454.
However, the remaining information does not include reports or statements submitted to
TCLEOSE for the purposes of section 1701.454. Accordingly, none of the remaining
information is confidential under section 1701.454, and the sheriffmay not withhold it under
section 552.101 on that ground.

Section 1703.306 of the Occupations Code provides in part:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee[.]

Id. § 1703.306. A portion of the submitted information was acquired from a polygraph
examination in which the requestor's client was the examinee. We have marked the
information acquired from a polygraph examination that is confidential under
section 552.101 in conjunction with section 1703.306. However, we note the sheriffhas the
discretion to release the marked polygraph information to this requestor pursuant to
section 1703.306(a)(1). See Open Records Decision No. 481 at 9 (1987) (statutory
predecessor to Occ. Code § 1703.306 permitted, but did not require, examination results to
be disclosed to polygraph examinees). Otherwise, the sheriff must withhold the marked
polygraph information under section 552.101 in conjunction with section 1703.306(a). You
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have not explained, however, nor can we discern, any of the remaining highlighted
information was acquired from a polygraph examination. Therefore, the sheriff has not
demonstrated the applicability of section 1703.306(a) of the Occupations Code to the
remaining highlighted information, and none of that information may be withheld under
section 552.101 of the Government Code.

Section 552.101 of the Government Code also encompasses section 411.083 of the
Government Code which pertains to criminal history record information ("CHRI") generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that state
agencies obtain from the federal government or other states. See Open Records Decision
No. 565 (1990). The federal regulations allow each state to follow its individual law with
respect to CHRI it generates. See id. Section 411.083 of the Government Code deems
confidential CHRI that the Department ofPublic Safety ("DPS") maintains, except that DPS
may disseminate this information in accordance with chapter 411, subchapter F of the
Government Code. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
only release CHRI to another criminal justice agency for a criminal justice purpose. See id.
§ 411.089(b)(1). Other entities specified in chapter 411 ofthe Government Code are entitled
to obtain CHRI from DPS or another criminal justice agency; however, those entities may
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127.
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Government Code in conjunction with Government
Code chapter 411, subchapter F. Upon review, we conclude the sheriff must withhold the
CHRI we have marked under section 552.101 of the Government Code in conjunction with
section411.083 ofthe Government Code. See id. §411.083(b)(3). However, the remaining
information you seek to withhold does not constitute CHRI for chapter 411 purposes, and the
sheriff may not withhold this information on that basis.

Section 552.101 of the Government Code also encompasses section 560.003 of the
Government Code, which provides, "[a] biometric identifier in the possession· of a
governmental body is exempt from disclosure under [the Act]." Id. § 560.003; see id.
§ 560.001 (1) ("biometric identifier" means retina or iris scan, fingerprint, voiceprint, or

"record of hand or face geometry). Section 560.002 of the Government Code provides,
however, "[a] governmental body that possesses a biometric identifier of an individual .
may not sell, lease, or otherwise disclose the biometric identifier to another person unless .
the individual consents to the disclosure[.]" Id. § 560.002(1)(A). You seek to withhold the
fingerprints in the submitted information under section 560.003 ofthe Government Code.
However, as the authorized representative ofthe individual whose fingerprints are contained
in the submitted documents, the requestor has a right of access to his client's fingerprint
information under section 560.002(1)(A) of the Government Code. Therefore, the sheriff
must release the requestor's client's fingerprints pursuant to section 560.002 of the
Government Code. See Open Records Decision No. 481 at 4 (1987) (privacy theories not
implicated when individual requests information concerning himself). See Open Records
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Decision No. 613 at 4 (1993) (exceptions in Act cannot impinge on statutory right of access
to information), 451 (specific statutory right of access provisions overcome general
exceptions to disclosure under the Act).

You claim some of the remaining information is excepted from disclosure on the basis of
common-law privacy, which is also encompassed by section 552.101. Section 552.102(a)
of the Government Code excepts from disclosure "information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy."
Gov't Code § 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546
(Tex. App.-Austin 1983, writ refd n.r.e.), the court ruled the test to be applied to
information claimed to be protected under section 552.102(a) is the same as the test
formulated by the Texas Supreme Court in Industrial Foundation v. Texas Industrial
Accident Board, 540 S.W.2d 668 (Tex. 1976) for information claimed to be protected under
the doctrine of common-law privacy as incorporated by section 552.101. Accordingly, we
address your section 552.1 02(a) claim in conjunction with your common-law privacy claim
under section 552.101 of the Government Code.

Common-law privacy protects information if it (1) contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person, and
(2) is not of legitimate concern to the public. See Indus. Found, 540 S.W.2d at 685. To
demonstrate the applicability of common-law privacy, both elements of the test must be
established. See id at 681-82. The types of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. See id at 683. This office has found personal financial information not relating to
the financial transaction between an individual and a governmental body is excepted from
required public disclosure under common-law privacy. See Open Records Decision
Nos. 600, 545 (1990). In addition, a compilation ofan individual's criminal history is highly
embarrassing information, the publicatioJ;1 of which would be highly objectionable to a
reasonable person. Cf us. Dep't of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation of one's criminal history). Furthermore, we find
a compilation ofa private citizen's criminal history is generally not oflegitimate concern to
the public. Generally, however, the public has a legitimate interest in information that relates
to public employment and public employees. See Open Records Decision No. 562 at 10
(1990) (personnel file information does not involve most intimate aspects ofhuman affairs,
but in fact touches on matters of legitimate public concern). Information pertaining to the
work conduct and job performance of public employees is subject to a legitimate public
interest and, therefore, generally not protected from disclosure under common-law privacy.
See Open Records Decision Nos. 470 (1987) (public employee's job performance does not
generally constitute employee's private affairs), 455 (1987) (public employee's job
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performance or abilities generally not protected by privacy), 444 (1986) (public has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation of
public employee), 423 at 2 (1984) (scope of public employee privacy is narrow).

Upon review, we agree portions of the remaining information are highly intimate or
embarrassing and of no legitimate public concern. Therefore, this information is generally
subject to common-law privacy. However, as noted above, the requestor is an attorney
representing the individual at issue in this instance. Section 552.023 of the Government
Code gives a person' s authorized representative a special right of access to information that
is excepted from public disclosure under laws intended to protect that person's privacy
interests. See Gov't Code § 552.023. Thus, the requestor has a special right ofaccess to his
client's information, and the sheriff may not withhold any of the requestor's client's
information under section 552.101 in conjunction with common-law privacy or
section 552.102(a). Further, we find the remaining information is not highly intimate or
embarrassing or is of legitimate public concern; therefore, the remaining information may
not be withheld under section 552.101 in conjunction with common-law privacy or
section 552.102(a).

Next, you claim some of the remaining information is excepted from disclosure under
section 552.1 08(a)(2) ofthe Government Code, which excepts "[i]nformation held by a law
enforcement agency or prosecutor that deals with the detection, investigation, or prosecution
ofcrime ... if ... it is information that deals with the detection, investigation, or prosecution
of crime only in relation to an investigation that did not result in conviction or deferred
adjudication[.]" Id § 552.1 08(a)(2). A governmental body claiming section 552.1 08(a)(2)
must demonstrate the requested information relates to a criminal investigation that has
concluded in a final result other than a conviction or deferred adjudication. See id
§ 552.301(e)(1)(A). You state the information at issue, which we have marked, pertains to
closed criminal cases that did not conclude in conviction or deferred adjudication. Based on
your representation and our review, we conclude section 552.108(a)(2) is applicable to the
marked information.

,-\

However, section 552.108 does not except from disclosure "basic information about an
arrested person, an arrest, or a crime." Id § 552.108(c). Section 552.108(c) refers to the
basic front-page information held to be public in Houston Chronicle Publishing Co. v. City
ofHouston, 531 S.W.2d 177 (Tex. App.-Houston [14th Dist.] 1975), writref'dn.r.e.per
curiam, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976)
(summarizing types of information made public by Houston Chronicle). Thus, with the
exception of basic information, the sheriff may withhold the information we have marked
under section 552.108(a)(2).

Next, you assert the submitted birth certificate is excepted from disclosure under
section 552.115 of the Government Code, which excepts from disclosure "[a] birth or death
record maintained by the bureau of vital statistics of the Texas Department of Health or a
local registration official[.]" Gov't Code § 552.115(a). Section 552.115 is applicable only
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to information maintained by the bureau of vital statistics or local registration official. See
Open Records Decision No. 338 (1982). Therefore, because it is maintained by the sheriff,
the submitted birth certificate may not be withheld under section 552.115 ofthe Government
Code.

You raise section 552.117 of the Government Code for portions of the remammg
information. Section 552.117(a)(2) excepts from disclosure the home address, home
telephone number, and social security number of a peace officer, as well as information that
reveals whether the peace officer has family members, regardless of whether the peace
officer complies with section 552.024 or section 552.1175 ofthe Government Code. Gov't
Code § 552.117(a)(2). Section 552.117 also encompasses personal cellular telephone
numbers, provided the cellular telephone service is paid for by the employee with his or her
own funds. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not
applicable to cellular mobile numbers paid for by governmental body and intended for
official use). Section 552.117(a)(2) adopts the definition of peace officer found at
article 2.12 ofthe Code· ofCriminal Procedure. However, section 552.117 protects personal
privacy, and the requestor represents theindividual whose information is at issue. Therefore,
the requestor has a right of access to personal information concerning his client, and that
information may not be withheld from him under section 552.117(a)(2). See Gov't Code
§ 552.023 (person has special right ofaccess to information held by governmental body that
relates to person and that is protected from public disclosure by laws intended to protect
person's privacy interests); Open Records Decision No. 481 at 4 (1987) (privacy theories not
implicated when individual requests information concerning himself). We further note the
remaining information does not contain any information that is encompassed by
section 552.117. Accordingly, the sheriff may not withhold any portion of the remaining
information under section 552.117 of the Government Code.

Section 552.130 provides that information relating to a motor vehicle operator's license,
driver's license, motor vehicle title, or registration issued by a Texas agency is excepted from
public release. Gov't Code § 552. 130(a)(1), (2). We note section 552.130 does not apply
to out-of-state driver's license information. We further note section 552.130 also protects
personal privacy. In this instance, the requestor has a right ofaccess under section 552.023
to his client's Texas motor vehicle information, and it may not be withheld from him
pursuant to section 552.130. See generally id. § 552.023(b). However, the sheriff must
withhold the Texas motor vehicle information not pertaining to the requestor's client, which
we have marked, under section 552.130 of the Government Code.

Next, you assert some of the remaining information is excepted from disclosure under
section 552.132 of the Government Code, which provides in relevant part:

(b) The following information held by the crime victim's compensation
division of the attorney general's office is confidential:
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(l) the name, social security number, address, or telephone number
of a crime victim or claimant; or

(2) any other information the disclosure of which would identify or
tend to identify the crime victim or claimant.

(d) An employee of a governmental body who is also a victim under Subchapter B,
Chapter 56, Code of Criminal Procedure, regardless of whether the employee has
filed an application for compensation under that subchapter, may elect whether to
allow public access to information held by the attorney general's office or other
governmental body that would identify or tend to identify the victim, including a
photograph or other visual representation of the victim. An election under this
subsection must be made in writing on a form developed by the governmental body,
be signed by the employee, and be filed with the governmental body before the third
anniversary of the latest to occur of one of the following:

(l) the date the crime was committed;

(2) the date employment begins; or

(3) the date the governmental body develops the form and provides it to
employees.

Id. § 552.132(b), (d). The submitted information is not held by the crime victim's
compensation division of this office; therefore, section 552.132(b) is not applicable to this
information. Moreover, there is no indication that the submitted information involves a
crime victim who is an employee of a governmental body, so as to be subject to
section 552. 132(d). We therefore conclude the sheriff may not withhold any portion of the
remaining information under section 552.132 of the Government Code.

Section 552.136 ofthe Government Code states that"[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential." Id.
§ 552.136(b). This office has concluded that insurance policy numbers constitute access
device numbers for purposes of section 552.136. See id. § 552.136(a) (defining "access
device"). However, section 552.136 also protects personal privacy; thus, the requestor, as
the attorney ofthe individual whose insurance policy number is at issue, has a right ofaccess
to his client's confidential information under section 552.023. Id. § 552.023. Thus, the
insurance policy number may not be withheld from this requestor under section 552.136.
Further, we note none of the remaining submitted information contains credit card, debit
card, charge card, or access device numbers for the purposes of section 552.136. We
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therefore conclude the sheriff may not withhold any of the remaining information under
section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure "an e-mail address ofa
member ofthe public that is provided for the purpose ofcommunicating electronically with
a governmental body" unless the member of the public consents to its release or the e-mail
address is ofa type specifically excluded by subsection (c). See id. § 552.137(a), (b). The
e-mail addresses at issue are not ofa type specifically excluded by section 552.137(c). See
id. § 552.137(c). You do not inform us a member of the public has affirmatively consented
to the release of any e-mail address contained in the submitted documents. We note,
however, the requestor has a right ofaccess to his client's e-mail address.ld. § 552.137(b).
Thus, the e-mail address of the requestor's client may not be withheld from this requestor.
Accordingly, the sheriff must only withhold the e-mail addresses we have marked under
section 552.137, unless the owners of the e-mail addresses have affirmatively consented to
their release. See id.

Finally, you claim the social security numbers are excepted from. disclosure under
section 552.147 of the Government Code. This section provides "[t]he social security
number of a living person is excepted from" required public disclosure under the Act. Id.
§ 552.147(a). However, this exception protects personal privacy; therefore, the requestor has
a right of access to his client's social security number, and it must be released to him. See
generally id. § 552.023(b). Therefore, the sheriffmay withhold the social security numbers
not pertaining to the requestor's client, which we have marked, in the remaining information
under section 552.147 of the Government Code.2

In summary, ifthe requestor is the client's designee, then the sheriffmust release the marked
W-4 form pursuant to section 6103 oftitle 26 ofthe United States Code. Conversely, ifthe
requestor is not the client's designee, then the marked W-4 form is confidential under
section 6103(a) of title 26 of the United States Code and must be withheld under
section 552.101 of the Government Code. The consumer report, which we have marked,
must be withheld from the requestor under section 552.101 of the Government Code in
conjunction with the FCRA. The polygraph information we marked is confidential under
section 1703.306 ofthe Occupations Code; however, the sheriffhas the discretion to release
this information to the requestor pursuant to section 1703.306(a)(1). The sheriff must
withhold the CHRI we have marked under section 552.101 of the Government Code in
conjunction with section 411.083 of the Government Code. With the exception of basic
information, the sheriff may withhold the information we have marked under
section 552.l08(a)(2). The sheriff must withhold the Texas motor vehicle information we
have marked under section 552.130 of the Government Code and the e-mail addresses we
have marked under section 552.137 ofthe Government Code, unless the owners ofthe e-mail

2We note that section 552. 147(b) ofthe Government Code authorizes a governmental body to redact
a living person's social security number from public release without the necessity ofrequesting a decision from
this office under the Act.
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addresses have affirmatively consented to their release.3 The sheriffmay withhold the social
security numbers we have marked under section 552.147 of the Government Code. The
remaining information must be released to this requestor. 4

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Sarah Casterline
Assistant Attorney General
Open Records Division

SEC/eeg

Ref: ID# 392124

Ene. Submitted documents

c: Requestor
(w/o enclosures)

3We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories ofinformation, including Texas driver's
license numbers and Texas license plate numbers under section 552.130 of the Government and e-mail
addresses of members of the public under section 552.137 of the Government Code, without the necessity of
requesting an attorney general decision.

4Should the sheriff receive another request for these same records from a person who would not have
a right of access to the requestor's private information, the sheriff should resubmit these records and request
another decision. See Gov't Code § 552.023.


