
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

September 1, 2010

Ms. Denise McLean
La Marque Independent School District
P.O. Box 7
La Marque, Texas 77568

0R2010-13308

Dear Ms. McLean:

. , ,

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 392300.

The La Marque Independent School District (the "district") received a request for four
categories of information pertaining to a former district employee.! You claim the submitted
information is excepted from disclosure under sections 552.102 and 552.103 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information. We have also received and considered comments submitted by the
requestor. See Gov't Code § 552.304 (providing that interested party may submit comments
stating why information should or should not be released).

Initially, we must address the district's obligations under section 552.301 ofthe Government
Code, which prescribes the procedures that a governmental body must follow in asking this
office to qecide whether requested information is excepted from public disclosure. Pursuant
to section 552.301(e), a governmental body must submit to this office within fifteen business
days ofreceiving an open records request: (l n~enei:alwritten comments stating the reasons
why the stated exceptions apply that would allow the information to be withheld, (2) a copy
ofthe written request for ~nformatiop.,(3)a signedst~tement 'or sufficient evidence showing
the date the governmental body received the written request, and (4) a copy of the specific

IBecause you have not submitted a complete copy of the request for information, we take our
description from your brief.
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information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. See id. § 552.301(e). As of the date of this letter, the
district has only submitted a partial copy of the written request for information for our
review. The submitted portion of the request consists of a request form submitted by the
requestor, which refers to an attached list. The district did not, however, submit the
requestor's attached list to this office. We also find the submitted portion ofthe request does
not fully identify the requested information. Therefore, we conclude that because the district
did not submit the entire written request for information, the district has failed to comply
with the requirements of section 552.301(e).

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
submit to this office the information required in section 552.301(e) results in the legal
presumption the requested information is public and must be released. Information that is
presumed public must be released unless a governmental body demonstrates a compelling
reason to withhold the information to overcome this presumption. See id. § 552.302;
Simmonsv. Kuzmich, 166 S.W.3d342, 350 (Tex. App.-FortWorth2005,nopet.); Hancock
v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ)
(governmental body must make compelling demonstration to overcome presumption of
openness pursuant to statutory predecessor to section 552.302); see also Open Records
Decision No. 630 (1994). Generally, a governmental body may demonstrate a compelling
reason to withhold information by showing the information is made confidential byanother
source of law or affects third party interests. See ORD 630. You claim the submitted
information is excepted from disclosure under section 552.103 of the Government Code.
However, section 552.103is

c

discretionary in·riature.·· This section·servesol1lyto protecta··
governmental body's interests and may be waived; as such, it does not constitute a
compelling reason to withhold information for purposes ofsection 552.302. See Dallas Area
Rapid Transit v. Dallas Morning News, 4 S.W.3d 469 (Tex. App.-Dallas 1999, no pet.)
(governmental body may waive section 552.103); Open Records Decisions No. 665 at 2 n.5
(2000) (discretionary exceptions in general). Consequently, the district may not withhold the
submitted information pursuant to section 552.103 ofthe Government Code. However, you
raise section 552.1 02 of the Government Code for the submitted information. Further, we
note some of the submitted information maybe subject to sections 552.117 and 552.137 of
the Government Code.2 Because sections 552.102, 552.117, and 552.137 can provide
compelling reasons for non-disclosure, we will address the applicability ofthese exceptions
to the submitted information.

Section 552.102(a) of the Government Code excepts from disclosure "information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy." Gov't Code § 552.1 02(a). Section 552.102 is applicable to information

2The Office ofthe Attorney General will raise mandatory exceptions on behalfofagovernmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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that relates to public officials and employees. See Open Records Decision No. 327 at 2
(1982) (anything relating to employee's employment and its terms constitutes information
relevant to person's employment relationship and is part of employee's personnel file). In
Hubertv. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ
refd n.r.e.), the court ruled that the test to be applied to information claimed to be protected
under section 552.102(a) is the same as the common-law privacy test formulated by the
Texas Supreme Court in Industrial Foundation v. Texas Industrial Accident Bd., 540
S.W.2d 668,677 (Tex. 1976).

Common-law privacy protects information if(1) the information contains highly intimate or
embarrassing facts, the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not oflegitimate concern to the public. Indus. Found., 540
S.W.2d at 685. To demonstrate the applicability ofcommon-law privacy, both prongs ofthis
test must be satisfied. Id. at 681-82. This office has found that personal financial
information not relating to a financial transaction between an individual and a governmental
body is excepted from required public disclosure under common-law privacy. See Open
Records Decision Nos. 600 (1992) (employee's designation ofretirement beneficiary, choice
of insurance carrier, election of optional coverages, direct deposit authorization, forms
allowing employee to allocate pretax compensation to group insurance, health care or
dependent care), 545 (1990) (deferred compensation information, participation in voluntary
investment program, election of optional insurance coverage, mortgage payments, assets,
bills, and credit history). Upon review, we find the information we have marked is highly
intimate or embarrassing and not of legitimate public concern. However, we find the
remaining infonnati()riis not highly intimate or embarrassing· infonnatiohbfno legitimate
public concern. Accordingly, the district must only withhold the information we have
marked under section 552.102(a) of the Government Code.

Section 552. 117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, social security number, and family member information ofa current
or former official or employee ofa governmental body who requests that the information be
kept confidential under section 552.024 of the Government Code. Gov't Code
§ 552.117(a)(1). Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time ofthe governmental body's receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former official or employee who made a request for confidentiality under section 552.024
prior to the date of the governmental body's receipt of the request for the information.
Therefore, to the extent the employee whose information is at issue timely requested
confidentiality under section 552.024, the district must withhold the information we have
marked under section 552.117(a)(1). However, if the employee did not timely elect
confidentiality under section 552.024, the district may not withhold the marked information
under section 552.117(a)(1) ofthe Government Code.
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Section 552.137 of the Government Code excepts from disclosure "an e-mail address ofa
member of the public that is provided for the purpose of communicating electronically with
a governmental body," unless the member of the public consents to its release or the e-mail
address is ofa type specifically excluded by subsection (c). See Gov't Code § 552.137. The
e-mail address in the remaining information is not of a type specifically excluded by
section 552.l37(c). As such, this e-mail address must be withheld under section 552.137,
unless the owner of the e-mail address has affirmatively consented to its release.

In summary, the district must withhold the information we have marked under
section 552.1 02(a) ofthe Government Code. To the extent the employee whose information
is at issue timely requested confidentiality under section 552.024 ofthe Government Code,
the district must withhold the information we have marked under section 552.117(a)(1) of
the Government Code. The district must withhold the e-mail address we have marked under
section 552.137 of the Government Code, unless the owner of the e-mail address has
affirmatively consented to its release.3 The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
of··ca.ll .theOffice6fthe AfforrieyGerieral' sOpenGbVernmentHotlil1.e;"toll free;
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

O/)tM~
Christina Alvarado
Assistant Attorney General
Open Records Division

CA/tp

3We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including an e-mail
address of a member of the public under section 552.137 of the Government Code, without the necessity of
requesting an attorney general decision.
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Ref: ID# 392300

Ene. Submitted documents

c: Requestor
(w/o enclosures)


