GREG ABBOTT

September 1, 2010

Mr. Robert W. Wilson
Gale, Wilson & Sanchez
115 East Travis, 19" Floor
San Antonio, Texas 78205

OR2010-13310
Dear Mr. Wilson:

You ask whether certain iﬁforfnétibn | is s‘ub’j‘ect‘,:fov' reciuiréd pﬁbiic disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was

. assigned ID# 392426 (G, W, & S File No. 4889).

The South San Antonio School District (the “district”), which you represent, received a
request for information pertaining to district employees charged with or convicted of felonies
or misdemeanors during a specified time period.! You claim the requested information is
excepted from disclosure under sections 552.101, 552.102, 552.107, 552.108, and 552.142
of the Government Code. You indicate you have notified certain individuals to whom the
requested information relates of the request. See Gov’t Code § 552.304 (any person may
submit written comments stating why information at issue in request for Attorney General
ruling should or should not be released). We have considered the exceptions you claim and
reviewed the submitted representative sample of information.> We have also considered
comments submitted by third parties. See id. § 552.304(a).

Yousstate the information submitted as Exhibit D is excepted from public disclosure pursuant
to section 552.107 of the Government Code. Section 552.107(1) protects information that

"You state the district received clarification of the ihfdrmatiqn fequested. See Gov’t Code § 552.222
(providing that if request for information is unclear, governmental body may ask requestor to clarify request).

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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comes within the attorney-client privilege. Id. § 552.107(1). When asserting the attorney-
client privilege, a governmental body has the burden of providing the necessary facts to
demonstrate the elements of the privilege in order to withhold the information at issue. See
OpenRecords Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate
that the information constitutes or documents a communication. Id at 7. Second, the
communication must have been made “for the purpose of facilitating the rendition of
professional legal services” to the client governmental body. See TEX. R. EvID. 503(b)(1).
The privilege does not apply when an attorney or representative is involved in some capacity
other than that of providing or facilitating professional legal services to the client
governmental body. See In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney
acting in capacity other than that of attorney). Governmental attorneys often act in capacities
other than that of professional legal counsel, such as administrators, investigators, or
managers. Thus, the mere fact a communication involves an attorney for the government
does not demonstrate this element. Third, the privilege applies only to communications
between or among clients, client representatives, lawyers, and lawyer representatives. See
TEX. R. EvID. 503(b)(1)(A)-(E). Thus, a governmental body must inform this office of the
identities and capacities of the individuals to whom each communication at issue has been
made. Lastly, the attorney-client privilege applies only to a confidential communication,
id. 503(b)(1), meaning it was “not intended to be disclosed to third persons other than those
to whom disclosure is made in furtherance of the rendition of professional legal services to
the client or those reasonably necessary for the transmission of the communication.”

--Jd. 503(a)(5). Whether a communication meets this definition depends on the intent of the . . ..

parties involved at the time the information was communicated. See Osborne v.
Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, no pet.). Moreover, because the
client may elect to waive the privilege at any time, a governmental body must explain the
confidentiality of a communication has been maintained. Section 552.107(1) generally
excepts an entire communication demonstrated to be protected by the attorney-client
privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts
contained therein). .

You state Exhibit D constitutes a privileged attorney-client communication created by the
district’s outside counsel for the purpose of facilitating the rendition of professional legal
services to the district. You state the confidentiality of the communication has been
maintained. Based upon your representations and our review, we conclude the district may
withhold Exhibit D under section 552.107(1) of the Government Code.>

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes.

3As our ruling is dispositive with respect to this information, we need not address your remaining
arguments against its disclosure.
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Chapter 411 authorizes the Texas Department of Public ‘Safety (“DPS™) to compile and
maintain criminal history record information (“CHRI”) from law enforcement agencies
throughout the state and to provide access to authorized persons to federal criminal history
records. Seeid. §§411.042,.087. CHRI is defined as “information collected about a person
by a criminal justice agency that consists of identifiable descriptions and notations of arrests,
detentions, indictments, informations, and other formal criminal charges and their
dispositions.” Id. § 411.082(2).

In 2007, the Legislature enacted section 411.0845 of the Government Code, which provides
in relevant part:

(a) [DPS] shall establish an electronic clearinghouse and subscription service
to provide criminal history record information to a particular person entitled
to receive criminal history record information and updates to a particular
record to which the person has subscribed under this subchapter.

(b) On receiving a request for criminal history record information from a
person entitled to such information under this subchapter, [DPS] shall
provide through the electronic clearinghouse:

(1) the criminal history record information reported to [DPS] or the
Federal Bureau of Investigation rela’ung to the individual who is the
- subject-of the request; or v o

(2) a statement that the individual who is the subject of the request
does not have any criminal history record information reported to
[DPS] or the Federal Bureau of Investigation.

(d) [DPS] shall ensure that the information described by Subsection (b) is
provided only to a person otherwise entitled to obtain criminal history record
information under this subchapter. Information collected under this section
is confidential and is not subject to disclosure under [the Act].

Id. § 411.0845(a)-(b), (d). Section 411.097(b) of the Government Code provides in part that
“[a] school district . . . is entitled to obtain from [DPS CHRI] maintained by [DPS] that the
district . . . is required or authorized to obtain under Subchapter C, Chapter 22, Education
Code, that relates to a[n] . . . employee of the district[.]” Id § 411.097(b). Pursuant to
section 22.083(a-1) of the Education Code, a school district is authorized to obtain CHRI
from DPS’s electronic clearinghouse. See Educ. Code § 22.083(a-1)(1); see also Gov’t Code
§ 411.097(d) (stating that CHRI obtained by a school district in its original form or any
subsequent form is not subject to disclosure under the Act), .084(c) (agency may not confirm
the existence or nonexistence of CHRI to any person that is not eligible to receive the




Mr. Robert W. Wilson - Page 4

information). You assert the remaining requested information contains the results of
fingerprint-based criminal history record checks obtained by the district pursuant to
section 411.0845 and identifies the individuals who have criminal histories. Based on your
representations and our review, we find portions of the information at issue we have marked
are confidential under section 411.0845 ofthe Government Code and must be withheld under
section 552.101 of the Government Code.* However, we find you have failed to demonstrate
how the remaining information at issue constitutes CHRI that DPS provided to the district.
Consequently, the district may not withhold any of this information under section 552.101
of the Government Code in conjunction with chapter 411 of the Government Code.

- Section 552.101 also encompasses the doctrine of common-law privacy. Section 552.102(a)
of the Government Code excepts from disclosure “information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.”
Gov’t Code § 552.102(a). Section 552.102 is applicable to information that relates to public
officials and employees. See Open Records Decision No. 327 at 2 (1982) (anything relating
to employee’s employment and its terms constitutes information relevant to person’s
employment relationship and is part of employee’s personnel file). In Hubert v. Harte-Hanks
Texas Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the court
ruled that the test to be applied to information claimed to be protected under
section 552.102(a) is the same as the common-law privacy test formulated by the Texas
Supreme Court in Industrial Foundation v. Texas Industrial Accident Bd., 540
S.W.2d 668, 677 (Tex. 1976). Accordingly, we will address common-law prlvacy under
--sections-552.101-and 552.102(a) of the Government Code together.- , :

Common-law privacy protects information if (1) the information contains highly intimate or
embarrassing facts, the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Indus. Found., 540
S.W.2d at 685. To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. /d at 681-82. We note, however, the public generally has a legitimate
interest in information that relates to public employment and public employees. See Open
Records Decisions Nos. 562 at 10 (1990) (personnel file information does not involve most
intimate aspects of human affairs, but in fact touches on matters of legitimate public
concern), 542 (1990), 470 at 4 (1987) (public has legitimate interest in job qualifications and
performance of public employees), 444 at 5-6 (1986) (public has legitimate interest in
knowing reasons for dismissal, demotion, promotion, or resignation of public
employees), 423 at 2 (1984) (scope of public employee privacy is narrow). Upon review, we
find the remaining information either is not intimate or embarrassing or is of legitimate
public interest. Therefore, no portion of the remaining information may be withheld under
section 552.101 in conjunction with common-law privacy or section 552.102(a) of the
Government Code.

“As our ruling is dispositive with respect to this information, we need not address your remaining
arguments against its disclosure.
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You assert the remaining information is subject to section 552.108 of the Government Code,
which provides in relevant part the following:

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution|.]

Gov’t Code § 552.108(b)(1). A governmental body that claims information is excepted from
disclosure under section 552.108 must reasonably explain how and why section 552.108 is
applicable to the information. See id § 552.301(e)(1)(A); see also Ex parte Pruitt, 551
S.W.2d706 (Tex. 1977); Open Records Decision No. 434 at 2-3 (1986).

A school district is not a law enforcement agency. By its terms, section 552.108 applies only
to a law enforcement agency or a prosecutor. This office has determined, however, that
where an incident involving alleged criminal conduct is still under active investigation or
prosecution, section 552.108 may be invoked by any proper custodian of information that
relates to the incident. See Open Records Decision Nos. 474 (1987), 372 (1983). Where a
non-law enforcement agency is in the custody of information that would otherwise qualify
for exception under section 552.108 as information relating to the pending case of a law

enforcement agency, the custodian of the records may withhold the information ifit provides. . ..

the attorney general with a demonstration that the information relates to the pending case and
a representation from the law enforcement entity that it wishes to withhold the information.

Although you state that release of the remaining information may “unduly interfere or hinder
DPS or other law enforcement agencies,” you do not provide a representation from DPS or
any other law enforcement agency showing it opposes release of the information at issue
based on its own law enforcement interests. Consequently, we find you have failed to
demonstrate that section 552.108(b)(1) is applicable to this information, and none of it may
be withheld under this exception.

Section 552.142 of the Government Code pertains to records of certain deferred
adjudications. This section provides: :

(a) Information is excepted from the requirements of Section 552.021 if an
order of nondisclosure with respect to the information has been issued under
Section 411.081(d) or (f-1).

(b) A person who is the subject of information that is excepted from the
requirements of Section 552.021 under this section may deny the occurrence
of the arrest and prosecution to which the information relates and the
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exception of the information under this section, unless the information is
being used against the person in a subsequent criminal proceeding.

Gov’t Code § 552.142. Section 411.081(d) of the Government Code authorizes a person
placed on deferred adjudication for certain offenses to petition the court “for an order of
nondisclosure,” which prohibits criminal justice agencies from disclosing to the public
criminal history record information related to the offense giving rise to the deferred
adjudication. Id. § 411.081(d). Under this provision, a criminal justice agency may only
disclose criminal history record information that is the subject of the order to other criminal
justice agencies, for criminal justice or regulatory purposes; non-criminal justice agencies
listed in section 411.081(3); or the person who is the subject of the order. Id. Although you
generally assert the remaining information may be excepted from public disclosure pursuant
to section 552.142, you have not provided any documentation showing that an order of
nondisclosure was issued pursuant to section 411.081(d) of the Government Code prohibiting
the release of the information at issue. Thus, we find the district has failed to demonstrate
the applicability of section 552.142, and the remaining information may not be withheld on
that basis.

In summary, the district must withhold Exhibit D under section 552.107 of the Government
Code. The district must withhold the CHRI we have marked under section 552.101 of the
Government Code in conjunction with section 411.0845 of the Government Code. The
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag,state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

axsrmi

Christina Alvarado
Assistant Attorney General
Open Records Division

CA/tp
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