ATTORNEY GENERAL oF TEXAS
GREG ABBOTT

September 2, 2010

Mr. Alan P. Petrov

Johnson, Radcliffe, Petrov & Bobbitt, P.L.L.C.
For City of West University Place =~ :
1001 McKinney, Suite 1000

Houston, Texas 77002-6424

OR2010-13385
Dear Mr. Petrov:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 392513.

The City of West University Place (the “city”’), which you represent, received a request for
seventeen categories of information related to a specified investigation. You state the city
will provide some of the requested information to the requestor. You claim that a portion
of the submitted information is not responsive to the present request. In addition, you claim
the submitted information is excepted from disclosure under sections 552.101, 552.108,

552.117, 552.1175, 552.119, 552.147, and- 522 151 of the Government Code. We have
considered the submitted arguments and reviewed the submitted representative information. !

Initially, you state the city received the information submitted as Exhibit B after it received
the request. This information is not responsive to the request. This decision does not
address the public availability of the non-responsive information, and the city is not required
to release that information.

"We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach and, therefore, does not authorize the withholding of any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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We must next address the city’s obligations under the Act. Section 552.301(e) requires the
governmental body to submit to this office, not later than the fifteen-business-day deadline
after the date of its receipt of the request, (1) written comments stating why the governmental
body’s claimed exceptions apply to the information that it seeks to withhold; (2) a copy of
the request for information; (3) a signed statement of the date on which the governmental
body received the request or evidence sufficient to establish that date; and (4) the specific
information that the governmental body seeks to withhold or representative samples if the
information is voluminous. See Gov’t Code § 552.301(e)(1)(A)-(D). You inform us that the
city received this request on June 16, 2010. Although you submitted some of the responsive
records by the fifteen-business-day deadline, a portion of the responsive information was not
submitted until August 23, 2010. Consequently; with respect to the additional information
submitted in your August 23, 2010 letter, we find that the city failed to comply with the
procedural requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released, unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no-
pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no
writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); see also Open Records
Decision No. 630 (1994). A compelling reason exists when third-party interests are at stake
or when information is confidential by law. See Open Records Decision No. 150 (1977).
Because section 552.101 can provide a compelling reason to overcome the presumption of
openness, we will consider your arguments against disclosure of the additional information
submitted with your August 23, 2010 correspondence.

You assert the submitted fingerprints are excepted under section 552.101 of the Government
Code, which excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses information that other statutes that make confidential, such as
section 560.003 of the Government Code, which provides that a governmental body may not
release fingerprint information except in certain limited circumstances. Id. §§ 560.001
(defining “biometric identifier” to include fingerprints), .002 (prescribing manner in which
biometric identifiers must be maintained and circumstances in which they can be
released), .003 (providing that biometric identifiers in possession of governmental body are
exempt from disclosure under Act). In this instance, it does not appear section 560.002
permits the disclosure of the fingerprints at issue. Therefore, the city must withhold the
fingerprints we have marked under section 552.101 in conjunction with section 560.003 of
the Government Code.
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Section 552.101 of the Government Code also encompasses section 1701.306 of the
Occupations Code, which provides in relevant part the following:

(a) The [Texas Commission on Law Enforcement Officer Standards and
Education] may not issue a license to a person as an officer or county jailer
unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) alicensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to the commission. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). Upon review, we find the city must withhold the
submitted L-2 Declaration of Medical Condition and L-3 Declaration of Psychological and
Emotional Health forms under section 552.101 in conjunction with section 1701.306 of the
Occupations Code. '

Section 552.101 of the Government Code also encompasses section 611.002(a) of the Health
and Safety Code, which provides “[c]Jommunications between a patient and a professional,
and records of the identity, diagnosis, evaluation, or treatment of a patient that are created
or maintained by a professional, are confidential.” Health & Safety Code § 611.002(=).
Section 611.001 defines a “professional” as (1) a person authorized to practice medicine,
(2) a person licensed or certified by the state to diagnose, evaluate or treat mental or
emotional conditions or disorders, or (3) a person the patient reasonably believes is
authorized, licensed, or certified. See id. § 611.001(2). Sections 611.004 and 611.0045
provide for access to mental health records only by certain individuals. See Open Records
Decision No. 565 (1990). These sections permit disclosure of mental health records to a
patient, a person authorized to act on the patient’s behalf, or a person who has the written
consent of the patient. See Health & Safety Code §§ 611.004, .0045. Upon review, we find
the information we have marked constitutes mental health records that are confidential under

2As our ruling is dispositive, we need not address your arguments under sections 552.117, 552.1175,
and 552.147 of the Government Code for this information.
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section 611.002 of the Health and Safety Code. This information may only be released in
accordance with sections 611.004 and 611.0045 of the Health and Safety Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA”), chapter 159 of the Occupations Code, which governs access to medical records.
Section 159.002 of the Occupations Code provides in pertinent part the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). We have also found that when a file is created as the result of a hospital stay, all the
documents in the file relating to diagnosis and treatment constitute physician-patient
communications or “[r]ecords of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that are created or maintained by a physician.” Open Records Decision
No. 546 (1990). Medical records must be released upon the patient’s signed, written consent,
provided that the consent specifies (1) the information to be covered by the release, (2) the
reasons or purposes for the release, and (3) the person to whom the information is to be
released. Occ. Code §§ 159.004, .005. Section 159.002(c) also requires that any subsequent
release of medical records be consistent with the purposes for which the governmental body
obtained the records. Open Records Decision No. 565 at 7 (1990). Upon review, we find
the information we have marked constitutes confidential medical records that may only be
released in accordance with the MPA. N

Section 552.101 also encompasses section 1703.306 of the Occupations Code, which
provides the following:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
aperson for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;
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(2) the person that requested the examination;

(3) amember, or the member’s agent, of a governmental agency that
~ licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;

(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.

(b) The [Polygraph Examiners] Board or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Code § 1703.306. You do not indicate the requestor falls into any of the categories of
individuals who are authorized to receive the polygraph information under
section 1703.306(a). Upon review, we conclude the information we have marked was
acquired from a polygraph examination and is, therefore, within the scope of
section 1703.306. Thus, the city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 1703.306 of the
Occupations Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information if (1) the information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law
privacy, both prongs of this test must be demonstrated. Id. at 681-82. The type of
information considered intimate and embarrassing by the Texas Supreme Court in Industrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. Id. at 683. Upon review, we find the
remaining information is either not highly intimate or embarrassing or is of legitimate public
interest. Thus, none of the remaining information may be withheld under section 552.101
of the Government Code in conjunction with common-law privacy.

Next, you claim the information in Exhibit D is excepted under section 552.108 of the
Government Code. Section 552.108(a)(2) excepts from disclosure “[ijnformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
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prosecution of crime . . . if it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not result in conviction or
deferred adjudication[.]” Gov’t Code § 552.108(a)(2). Section 552.108(a)(2) is applicable
only if the information at issue relates to a concluded criminal case that did not result in a
conviction or a deferred adjudication. A governmental body that claims an exception to
disclosure under section 552.108 must reasonably explain how and why this exception is
applicable to the information the governmental body seeks to withhold. See id.
§ 552.301(e)(1)(A). You state the information in Exhibit D relates to a case that has been
closed and that did not result in conviction or deferred adjudication. Thus, we agree this
information is subject to section 552.108(a)(2) of the Government Code, and the city may
withhold the information in Exhibit D on that basis.

You assert some of the requested information is excepted from disclosure under
section 552.119 of the Government Code, which provides as follows:

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code
of Criminal Procedure, or a security officer commissioned under
Section 51.212, Education Code, the release of which would endanger the life
or physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under indictment or charged with-an offense by
information;

(2) the officer is a party in a fire or police civil service hearing or a
case in arbitration; or

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph exempt from disclosure under Subsection (a) may be made
public only if the peace officer or security officer gives written consent to the
disclosure.

Gov’t Code § 552.119. Upon review, we find the remaining information does not contain
a photograph of an officer. Accordingly, no portion of the remaining information may be
withheld under section 552.119 of the Government Code.

Next, we note the remaining information contains Texas motor vehicle information subject
to section 552.130 of the Government Code.® Section 552.130 excepts from disclosure
information that relates to a motor vehicle operator’s license, driver’s license, motor vehicle

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).
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title, or registration issued by a Texas agency. Gov’t Code § 552.130(a)(1), (2). Therefore,
the city must withhold the Texas motor vehicle record information we have marked under
section 552.130.

Finally, section 552.151 of the Government Code provides in part the following:

Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from the
requirements of Section 552.021 if, under the specific circumstances
pertaining to the employee or officer, disclosure of the information would
subject the employee or officer to a substantial threat of physical harm.

Id. § 552.151. You state that you believe section 552.151 is applicable to some of the
" remaining information. However, we find you have failed to demonstrate how release of the
remaining information would subject employees of the city to a substantial threat of physical
harm. Accordingly, the city may not withhold any of the remaining information under
section 552.151 of the Government Code.

In summary, the city is not required to release Exhibit B. The city must withhold the
fingerprints we have marked under section 552.101 of the Government Code in conjunction
with section 560.003 of the Government Code. The city must withhold the L-2 and L-3
forms under section 552.101 ofthe Government Code in conjunction with section 1701.306
of the Occupations Code. The city must withhold or release the mental health records we
have marked in accordance with chapter 611 of the Health and Safety Code. The city must
withhold or release the marked medical records in accordance with the MPA. The city must
withhold the polygraph information we have marked under section 552.101 of the
Government Code in conjunction with section 1703.306 of the Occupations Code. The city
may withhold the information in Exhibit D under section 552.108 of the Government Code.
. The city must withhold the information we have marked under section 552.130 of the
Government Code. The city must release the remaining information.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

*Open Records Decision No. 684 authorizes a governmental body to withhold ten categories of
information, including a fingerprint under section 552.101 of the Government Code in conjunction with
section 560.003 of the Government Code; L-2 and L-3 declarations under section 552.101 in conjunction with
section 1701.306 ofthe Occupations Code; and Texas driver’s license numbers and Texas license plate numbers
under section 552.130 of the Government Code, without the necessity of requesting an attorney general
decision. Finally, section 552.147(b) of the Government Code authorizes a governmental body to redact a
living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely, | / %

Tamara Wilcox
Assistant Attorney General
Open Records Division

TW/dls
Ref: ID# 392513
Enc. Submitted documents

c: Requestor
(w/o enclosures)




