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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

September 8, 2010

Ms. Judith N. Benton
Assistant City Attorney
City of Waco
P.O. Box 2570
Waco, Texas 76702-2570.

Dear Ms. Benton:

, .' ,

0R2010-13609

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 392894 (Waco Ref. # LGL-10-857).

The City ofWaco (the "city") received a request for the responses to the pharmacy benefits
manager portion of a request for proposals for health plan services. You claim that the
submitted information is excepted from disclosure under section 552.104 ofthe Government
Code. You also state the submitted infoimation may implicate the proprietary interests of
third parties. Accordingly, pursuant to section 552.305 ofthe Government Code, you state
you have notiped the interested third parties of the request and of each company's right to
submit arguments to this office as'to why'~itsinfohIiati01i shbuld not be released. l See Gov't
Code § 552.305(d); see also Open Records 'Decisicnl No. 542 (1990) (determining that
statutory predecessor to section 552.305 permits governmental body to rely on interested
third party to ~aise and explain applicability of exception to disclosure under Act in certain

IThe interested third parties are as follows: Blue Cross Blue Shield of Texas ("BCBS"); TML
Intergovemmenhll Employee Benefits Pool ("TML"); Assured Benefits Administrators ("Assured"); Humana
Insurance Compciny ("Humana"); CIGNA; Serve You; Walgreens Health Initiatives, Medco Health Solutions,
Inc.; LDI Integrated Pharmacy Services; Dental Select; Superior Vision Services, Inc.; QCD ofAmerica; Davis
Vision, Inc.; Chartis Insurance; Hartford Life and Accident Insurance Company; ING Employee Benefits;
Guardian Life Insurance Company; Unum Life Insurance Company of America; Metropolitan Life Insurance
Company; Sun Life Assurance Company ofCanada; HM Insurance Group; Eyemed Vision Care, Inc.; Ameritas
Life Insurance Corp.; Block Vision ofTexas, Inc.; Avesis Vision; Reliance Standard Life Insurance Company;
Standard Insurance Company; Lincoln Financial Grcnip; andVSP.
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circumstancek). We have received comments from BCBS, Assured, and Humana. We have
also received;and considered arguments submitted by CVS Caremark ("Caremark"). See
Gov't Code § 552.304 (interested party may submit comments stating why information
should or should not be released). We have considered the submitted arguments and
reviewed the submitted information.

Initially, we note the that the request seeks only the proposals related to pharmacy benefits
management.· Accordingly, the submitted information relating to other health plan services
is not responsive to the instant request for information. This ruling does not address the
public availability ofany information that is not responsive to the request, and the city is not
required to release that information in response to the request. We note that Assured's
information is not responsive to the request; therefore, we do not address Assured's

.\

arguments.

Next, we must address the city's procedural obligations under the Act. Section 552.301
describes the procedural obligations placed on a governmental body that receives a written
request for information it wishes to withhold. Pursuant to section 552.301(e) of the
Government ~ode, a governmental body is required to submit to this office within fifteen
business days(ofreceiving an open records request (1) general written comments stating the
reasons why the stated exceptions apply that would allow the information to be withheld, (2)
a copy of the written request for information, (3) a signed statement or sufficient evidence
show~ng the 4ilte the governmental body received the written request, and (4) a copy of the
specific information requested or representative samples, labeled to indicate which
exceptions apply to which parts of the documents. Id. § 552.301(e)(1)(A)-(D). In this
instance, youexplain that the city received the request for information on June 17, 2010.
However, yov did not submit a copy of the information requested until July 14, 2010.
Consequently, we find the city failed to comply with the requirements ofsection 552.301 in
requesting thi~ decision from our office.

Generally, a governmental body's failure to comply with section 552.301 results in the
waiver of itS, claims under the exceptions at issue, unless the governmental body
demonstrates (a compelling reason to withhold the infornlation from disclosure. See Gov't
Code § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005,
no pet.); Han~ock v. StateBd. ofIns. , 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no
writ); see al~o Open Records Decision No. 630 (1994). You assert the submitted
information is excepted under section 552.104 of the Government Code. This section,
however, is di;scretionary in nature. It serves only to protect a governmental body's interests,
and may be waived; as such, it does not constitute a compelling reason to withhold
infonnation for purposes ofsection 552.302. See also Open Records Decision Nos. 665 at 2
n.5 (2000) (discretionary exceptions in general), 663 at 5 (1999) (waiver of discretionary
exceptions). Consequently, the city may not withhold any of the submitted information
under section 552.104 of the Government Code. However, because section 552.136 of the
Government Code and the interests of third parties can provide compelling reasons to
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overcome this presumption, we will consider whether that exception and the submitted third
party arguments require the city to withhold the information at issue.

Next, we note an interested third-party is allowed ten business days after the date of its
receipt ofthe governmental body's notice under section 552.305(d) to submit its reasons, if
any, as to why requested information relating to that party should be withheld from
disclosure. See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have only
received comments from BCBS and Humana. The remaining third parties have not
submitted to this office any reasons explaining why their information should not be released.
Thus, these companies have not demonstrated that any oftheir information is proprietary for
purposes ofthe Act. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to
prevent disclosure of commercial or financial information, party must show by specific
factual evidence, not conclusory or generalized allegations, that release of requested
information would cause that party substantial competitive harm), 552 at 5 (1990) (party
must establish prima facie case that information is trade secret), 542 at 3. Accordingly, we
conclude the city may not withhold any portion of the responsive information on the basis
of any proprietary interest the remaining third parties may have in the information.

BCBS and Humana raise section 552.110 of the Government Code for specific portions of
their proposals; Caremark also raises section 552.110 for specific portions of TML's
proposal. Seotion 552.110 protects the propdetary interests ofprivate parties by excepting
from disclosl!re two types of infonnation: trade secrets and commercial or financial
information, the release of which would cause a third party substantial competitive harm.
Section 552. i 10(a) of the Government Code excepts from disclosure "[a] trade secret
obtained from a person and privileged or confidential by statute or judicial decision." Gov't
Code § 552.110(a). The Texas Supreme Court has adopted the definition of trade secret
from section 757 of the Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763
(Tex. 1958); ~ee also ORD 552 at 2. Section 757 provides that a trade secret is

\

any forn1ula, pattern, device or compilation of information which is used in
one's business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business ... in that it is not simply
info~ation as to single or ephemeral events in the conduct of the business
. . .. A trade secret is a process or device for continuous use in the operation
of the :business . . .. [It may] relate to the sale ofgoods or to other operations
in the!;business, such as a code for determining discounts; rebates or other

I.

conce~sions in a price list or catalogue, or a list of specialized customers, or
a method of bookkeeping or other office management.

Restatement of Torts § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining whether particular infonnation constitutes a trade secret, this office considers



Ms. Judith N. Benton - Page 4

the Restatement's definition of trade secret as well as the Restatement's list of six trade
secret factors:2 Restatement ofTorts § 757 cmt. b (1939). This office must accept a private
person's claim for exception as valid under section 552.110 ifthat person establishes aprima
facie case for exception and no argument is submitted that rebuts the claim as a matter of
law. ORD 552 at 5-6. However, we cannot conclude that section 552.110(a) applies unless
it has been shown that the information meets the definition of a trade secret and the
necessary factors have been demonstrated to establish a trade secret claim. See Open
Records Decision No. 402 (1983). We note pricing infOlmation pertaining to a particular
solicitation or contract is generally not a trade secret because it is "simply information as to
single or ephemeral events in the conduct ofthe business," rather than "a process or device
for continuous use in the operation ofthe business." See Restatement ofTorts § 757 cmt. b
(1939); Huffines, 314 S.W.2d at 776; ORD 319 at 3, 306 at 3.

Section 552.110(b) excepts from disclosure "[c]ommercial or financial infonnation for
which it is demonstrated based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the information was obtained." Gov't
Code § 552.110(b). Section 552.110(b) requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would li~ely

result from release of the requested infoffilation. See ORD 661 at 5-6 (business enterprise
must show by specific factual evidence that release ofinformation would cause it substantial
competitive harm). !

After reviewing the submitted arguments and the information at issue, we conclude Humana
has demonstrated its client information constitutes a trade secret for purposes of
section 552.110(a). Accordingly, the city must withhold the information we have marked
in Humana's. proposal under section 552.110(a). However, we conclude that BCBS,
Humana, andi=aremark have failed to establish aprimafacie case that any ofthe remaining
infoffilation at issue is a trade secret protected by section 552.110(a). Therefore, the city
may not with~lold any of the remaining responsive information under section 552.110(a).

BCBS, Humana, and Caremark each claim release of specific portions of their remaining
infoffilation would cause each company specific hann. Upon review, we find Humana and

2The following are the six factors that the Restatement gives as indicia of whether information
constitutes a trade secret:

(1) the extent to which the information is lmown outside of [the company];
(2) the extent to which it is mown by employees and others involved in [the company's]
business;
(3) the ~xtent of measures taken by [the company] to guard the secrecy of the information;
(4) the value of the information to [the company] and [its] competitors;
(5) the amount ofeffort or money expended by [the company] in developing the information;
(6) the ease or difficulty with which the information could be properly acquired or duplicated
by othel-s.

Restatement of Torts § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982), 255 at 2,t1980).
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Caremark have established that release of portions of their proposals would cause them
substantial competitive harm. Accordingly, the city must withhold the information we have
marked in the Humana and TML proposals under section 552.11O(b). However, we find
BCBS, Humana, and Caremark have failed to provide specific factual evidence
demonstrating that release of any of the remaining information would result in substantial
competitive harm to any of their competitive positions. See Open Records Decision
Nos. 661 (for information to be withheld under commercial or financial information prong
of section 552.110, business must show by specific factual evidence that substantial
competitive injury would result from release of particular information at issue), 509 at 5
(1988) (because costs, bid specifications, and circumstances would change for future
contracts, assertion that release of bid proposal might give competitor unfair advantage on
future contracts is too speculative), 319 at 3 (information relating to organization and
personnel, professional references, market studies, qualifications, and pricing are not
ordinarily ex~epted from disclosure under statutory predecessor to section 552.110).
Furthermore,. we note the pricing information of a winning bidder, such as BCBS, is
generally not ,excepted from disclosure under section 552.110(b). This office considers the
prices charged in government contract awards to be a matter of strong public interest. See
Open Records Decision No. 514 (1988) (public has interest in knowing prices charged by
government contractors). See generally Freedom ofInformation Act Guide & Privacy Act
Overview, 219 (2000) (federal cases applying analogous Freedom of Information Act
reasoning that disclosure of prices charged government is a cost of doing business with
government). Accordingly, the city may not withhold any of the remaining responsive
information pursuant to section 552.11 O(b) of the Government Code.

Caremark also argues portions of TML' s proposal fit the definition of a trade secret found
in section 1839(3) oftitle 18 of the United States Code, and indicates this information is
therefore contidential under sections 1831 and 1832 of title 18 of the United States Code.
See 18 U.S.c. §§ 1831, 1832, 1839(3). Section 1839(3) provides in relevant part:

(3) the tenn "trade secret" means all fon11s and types of financial, business,
scient~fic, technical, economic, or engineering information, including
pattems, plans, compilations, program devices, formulas, designs, prototypes,
meth~ds, techniques, processes, procedures, programs, or codes ... if-

(A) the owner thereofhas taken reasonable measures to keep
" such information secret; and

(B) the information derives independent economic value,
.actual or potential, from not being generally known to, and
not being readily ascertainable through proper means by, the

. public[.]

Id. § 1839(3). Section 1831 provides criminal penalties for the unauthorized disclosure of
trade secrets to foreign governments, instrumentalities, or agents. Id. § 1831. Section 1832
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provides criminal penalties for the unauthorized appropriation of trade secrets related to
products produced for or placed in interstate or foreign commerce. [d. § 1832. We find
Caremark has' not demonstrated the information at issue is a trade secret for purposes of
section 1839(3). Accordingly, we need not determine whether release ofthe information at
issue in this instance would be a violation of section 1831 or section 1832 oftitle 18 ofthe
United States Code.

We note the remaining responsive information contains insurance policy numbers that are
excepted from disclosure under section 552.136 ofthe Government Code.3 Section 552.136
states that "[n]otwithstanding any other provision ofthis chapter, a credit card, debit card,
charge card, or access device number that is collected, assembled, or maintained by or for
a governmental body is confidential." Gov't Code § 552.136(b). Accordingly, the city must
withhold the insurance policy numbers we have marked under section 552.136 of the
Government Code.4

Finally, we note some of the materials at issue are protected by copyright. A custodian of
public record$ must comply with the copyright law and is not required to furnish copies of
records that ar,e copyrighted. Open Records Decision No. 180 at 3 (1978). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. [d.; see Open Records Decision No. 109 (1975). Ifa member of the public
wishes to make 'copies of copyrighted materials, the person must do so unassisted by the
governmental, body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the city must withhold the information we have marked pursuant to
section 552.110 ofthe Government Code and the insurance policy numbers we have marked
pursuant to section 552.136 ofthe Government Code. The remaining responsive information
must be released, but any copyrighted information may only be released in accordance with
copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

3The Office of the Attomey General will raise a mandatory exception on behalf of a gov:emmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).

4We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all govemmenial bodies authorizing them to withhold ten categories of information, including an insurance
policy number under section 552.136 ofthe Govemment Code, without the necessity ofrequesting an attomey
general decision:
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"

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673:6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free at (888) 672-6787.

Sincerely,

1fcr;t11~
Kate Hartfield
Assistant Attomey General
Open Records Division

KH/em

Ref:

" ..,
;

,

ID# 392894

Ene.

c:

Submitted documents

Requestor
(w/o enclosures)

Mr. Ben Martinez
Account Executive
Blue Cross Blue Shield
P.O. Box 655730
Dalla~; Texas 75265-5730
(w/o enclosures)

Mr. {-Michael Sullivan
Divisional Vice President
Strategic Marketing Operations
Blue 8ross Blue Shield of Texas
1001 East Lookout Drive
Richardson, Texas 75082
(w/o enclosures)

Mr. Ken Daniels
Vice President of Sales
Walgreens Health Initiatives
11000 Corporate Center Drive, Suite 100
Houston, Texas 77041
(w/o enclosures)

Mr. Dan Milkens
Vice President of Sales
Medco Health Solutions, Inc.
100 Parsons Pond Drive
Franklin Lakes, New Jersey 07417
(w/o enclosures)
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Ms. Susan Smith
Executive Director
TML Intergovernmental
Employee Benefits Pool
1821 Rutherford Lane, Suite 300
Austin, Texas 78754.
(w/o enclosures)

Mr. Dan Borman
Senior Account Executive
CIGNA
1640 :pallas Parkway
Plano, Texas 75903
(w/o enclosures)

Ms. C).1eryl DeShambo
Director of Client Relations
Serve You
10201 ,Innovation Drive, Suite 600
Milwaukee, Wisconsin 53226
(w/o e,~closures)

Ms. Joanna Freeman
Vice ~resident, Finance
Superior Vision Services, Inc.
11 101'White Rock Road, Suite 150
Ranch,o Cordova, California 95670
(w/o enclosures)

Mr. Collin Brown
Busin~ss Development Executive
QCD of America
12001 North Central Expressway
Dallas, Texas 75243
(w/o ellclosures)

Mr. Dale Paustian
Senior Vice President,.

Davis Vision, Inc.
159 Express Street
Plainview, New York 11803
(w/o erclosures)

Mr. Len Dino, Jr.
CEO
LDI Integrated Pharmacy Services
680 Craig Road
Creve Couer, Missouri 63141
(w/o enclosures)

Mr. James H. Bloem
Senior Vice President
HUMANAInc.
500 West Main Street
Louisville, Kentucky 40202
(w/o enclosures)

Ms. Suzette Musgrove
Chief Sales and Operations Officer
Dental Select
5373 South Green Street, 4th Floor
Salt Lake City, Utah 84123
(w/o enclosures)

Mr. Kelly Ingraham
Account Executive
MetLife
5400 LBJ Freeway, Suite 1100
Dallas, Texas 75240
(w/o enclosures)

Mr. Warren J. Threadgill
Sales Representative
Sun Life Assurance Company of Canada
13355 Noel Road
Dallas, Texas 75240
(w/o enclosures)

Joe Halow
PresidentlSecretary
Assured Benefits Administrators
4855 North Mesa, Suite 130
EI Paso, Texas 79912
(w/o enclosures)
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Ms. getty Isaac
AVP Regional Underwriter Manager
Chartis Insurance
600 North Pearl Street, Suite 700
Dallas, Texas 75201
(w/o enclosures)

Mr. Jason H. Lang
Assistant Vice President
Hartford Life and Accident
Insurance Company
200 Hopmeadow Street
Simsbury, Connecticut 06089
(w/o enclosures)

Mr. Cp.ris Gilbert
Assistant Regional Manager
ING Employee Benefits
1545S'Dallas Parkway, Suite 1250
Addison Texas 75001
(w/o enclosures)

Mr. Hal Binkely
Executive Sales Consultant
Guardian Life Insurance Company
7 Hanover Square
New York, New York 10004
(w/o epclosures)

Mr. D§lvid Murphy
AVP, Integrated Underwriting
Unum;' Life Insurance Company of
America
1 Fountain Square
Chattanooga, Tennessee 37402
(w/o enclosures)

Mr. Albert Lucio
Regional Sales Director
HM Insurance Group
8214 Westchester, Suite 600
Dallas, Texas 75225
(w/o enclosures)

Mr. Tom McMaken
Senior Regional Sales Manager
Eyemed Vision Care, Inc.
4000 Luxottica Place
Mason, Ohio 45040
(w/o enclosures)

Ms. Jacqueline St. Hilaire
Ameritas Life Insurance Corp.
475 Fallbrook Boulevard
Lincoln, Nebraska 68521
(w/o enclosures)

Mr. John Perrin
Regional Sales Director
HM Insurance Group
20405 Highway 249, Two Chasewood,
Suite 245
Houston, Texas 77070
(w/o enclosures)

Ms. April Sanchez
Account Executive
Block Vision ofTexas, Inc.
P.O. Box 90429
Austin, Texas 78709
(w/o enclosures)
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Mr. Rusty Rice
Regional Vice President of Sales
Southwest Region
Avesis Vision
8000 IH lOWest, Suite 600

. San Antonio, Texas 78230
(w/o enclosures)

Ms. Amy Savoie
Regional Sales Representative
Reliance Standard Life Insurance
Company
17103 Preston Road, Suite 120N
Dallas, Texas 75248
(w/o enclosures)

Mr. Mitch McCauley
SenioJ; Employee Benefits Consultant
Stand<\l.rd Insurance Company
2745l1'Jorth Dallas Parkway, Suite 400
Plano,; Texas 75093
(w/o ~:t;lclosures)

\.

Mr. Trey Smith
Sales Representative
Lincoln Financial Group
4975 Preston Park Boulevard, 510-W
Plano, Texas 75093
(w/o enclosures)

Ms. Kandi Alyousef-Garza
Senior Account Executive
VSP
5700 Granite Parkway, Suite 455
Plano, Texas 75024
(w/o enclosures)

Mr. Robert H. Griffith
Foley & Lardner LLP
321 North Clark Street, Suite 2800
Chicago, Illinois 60610-4764
(w/o enclosures)










