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Mr. B. Chase Griffith
Brown & Hoffmeister, L.L.P.
740 East Campbell Road, Suite 800
Richardson, Texas 75081

0R2010-13694

Dear Mr. Griffith:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 393003.

The McKinney Police Department (the "department"), which you represent, received a
request for all records pertaining to the requestor or three other named individuals. You
claim the submitted information is excepted from disclosure under sections 552.101
and 552.108 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

First, we must address the department's obligations under section 552.301 of the
Government Code, which prescribes the procedures that a governmental body must follow
in asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(b), a governmental body must ask for a decision
from this office and state the exceptions that apply within ten business days ofreceiving the
written request. See Gov't Code § 552.301(b). Section 552.301(e) requires the
governmental body to submit to the attorney general, not later than the fifteenth business day
after the date of the receipt of the request: (l) written comments stating why the
governmental body's claimed exceptions apply to the information that it seeks to withhold;
(2) a copy ofthe written request for information; (3) a signed statement ofthe date on which
the governmental body received the request or evidence sufficient to establish that date; and
(4) the specific information that the governmental body seeks to withhold or representative
samples if the information is voluminous. See id. § 552.301(e)(l)(A)-(D). You state, and
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the request reflects, the department received the request for information on June 9, 2010.
Thus, the department's ten- and fifteen-business-day deadlines were June 23, 2010 and
June 30, 2010, respectively. However, both your briefrequesting a decision from this office
and the information responsive to the request were sent to this office in an envelope
postmarked July 1, 2010. See id § 552.308 (describing rules for calculating submission
dates of documents sent via first class United States mail, common or contract carrier, or
interagency mail). You do not inform us the department was closed for any business days
between June 9, 2010 and July 1,2010. Thus, the department failed to comply with the
requirements mandated by subsections 552.301(b) and (e).

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption that the
information is public and must be released. Information that is presumed public must be
released unless a governmental body demonstrates a compelling reason to withhold the
information to overcome this presumption. See id. § 552.302; Simmons v. Kuzmich, 166,
S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd ofIns. , 797
S.W.2d 379,381-82 (Tex. App.-Austin 1990, no writ); Open Records Decision No. 630
(1994). A compelling reason exists when third-party interests are at stake or when
information is confidential by law. Open Records Decision No. 150 (1977). Although you
raise section 552.108 of the Government Code, this section is a discretionary exception to
disclosure that protect a governmental body's interests and that may be waived. See Open
Records Decision Nos. 663 at 5 (1999) (untimely request for decision resulted in waiver of
discretionary exceptions), 177 (1977) (statutory predecessor to section 552.108 subject to
waiver). Accordingly, your claim under section 552.108 does not provide a compelling
reason for non-disclosure, and the department may not withhold any of the submitted
information pursuant to that exception. Section 552.101 of the Government Code can
provide a compelling reason to overcome this presumption; therefore, we will consider
whether this exception requires the department to withhold the submitted records.
Additionally, we note section 552.130 of the Government Code can provide a compelling
reason for non-disclosure for purposes of section 552.302.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses the doctrine of common-law privacy, which
protects information if it (1) 'contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not oflegitimate
concern to the public. Indus. Found v. Tex. Indus. Accident Bd, 540 S.W.2d 668, 685
(Tex. 1976). This office has found that a compilation of an individual's crhninal history is
highly embarrassing information, the publication ofwhich would be highly objectionable to
a reasonable person. Cf us. Dep't ofJustice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual's criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
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information). Moreover, we find that a compilation ofa private citizen's criminal history is
generally not oflegitimate concern to the public. However, we note that section 552.023 of
the Government Code gives a person or a person's authorized representative a special right
ofaccess, beyond the right ofthe general public, to information held by a governmental body
that relates to the person and that is protected from disclosure by laws intended to protect that
person's privacy interests. See Gov't Code § 552.023.

In this instance, the requestor asks for a the department's records concerning herself, as well
as those pertaining to three named individuals. Pursuant to section 552.023, the requestor
has a right of access to access to any records that list her as a suspect, arrestee, or criminal
defendant that would otherwise be withheld on the basis of her own privacy interests. See
id However, the remaining portion of the request, in part, requires the department to
compile unspecified law enforcement records concerning the other named individuals,
thereby implicating those individuals' rights to privacy. Therefore, to the extent the
department maintains law enforcement records depicting any of the other three named
individuals as a suspect, arrestee, or criminal defendant, the department must withhold such
information under section 552.101 in conjunction with common-law privacy. You have
submitted reports that do not list any of the three named individuals as suspect, arrestee, or
criminal defendant.

Report number 09-035183 involves an alleged violation of section 32.51 ofthe Penal Code,
which provides that "[a] person commits an offense ifthe person, with the intent to harm or
defraud another, obtains, possesses, transfers, or uses ... identifying information ofanother
person without the other person's consent[.]" Penal Code § 32.51(b). For purposes of
section 32.51, "identifying information" includes an individual's name and financial
institution account number. Id. § 32.51 (a)(1)(A), (C). Article 2.29 of the Code ofCriminal
Procedure pertains to alleged violations of section 32.51 that occurred on or after
September 1,2005, and provides as follows:

(a) A peace officer to whom an alleged violation of Section 32.51, Penal
Code, is reported shall make a written report to the law enforcement agency
that employs the peace officer that includes the following information:

(1) the name of the victim;

(2) the name of the suspect, if known;

(3) the type of identifying information obtained, possessed,
transferred, or used in violation ofSection 32.51, Penal Code;
and

(4) the results of any investigation.
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(b) On the victim's request, the law enforcement agency. shall provide the
report created under Subsection (a) to the victim. In providing the report, the
law enforcement agency shall redact any otherwise confidential information
that is included in the report, other than the information described by
Subsection (a).

Crim. Proc. Code art. 2.29. In this instance, report number 09-035183 involves the alleged
theft and fraudulent use ofa credit card, which constitutes a violation ofsection 32.51 of the
Penal Code. The requestor in this instance is the victim listed in the report, and the alleged
offense occurred after September 1,2005. Accordingly, this report is subject to article 2.29
of the Code of Criminal Procedure and must be released to this requestor, except to the
extent it contains confidential information. However, we note that some information is
report number 09-035183 is subject to section 552.130 of the Government Code.! As this
exception makes information confidential, we will address its applicability to the submitted
information. .

Section 552.130 excepts from disclosure information relating to a motor vehicle operator's
license, driver's license, motor vehicle title, or registration issued by a Texas agency. Gov't
Code § 552.130(a)(l), (2). The department must withhold the Texas motor vehicle record
information we have marked in the submitted information under section 552.130 of the
Government Code.2

In summary, to the extent the department maintains law enforcement records depicting any
of the three named individuals as a suspect, arrestee, or criminal defendant, the department
must withhold such information under section 552.101 of the Government Code in
conjunction with common-law privacy. The department must also withhold the information
we marked under section 552.130 of the Government Code. The remaining information
must be released to this requestor.3

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. SeeOpen Records Decision Nos. 481 (1987), 480
(1987),470 (1987).

2We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories ofinformation, including Texas driver's
license and license plate numbers under section 552.130 of the Government Code, without the necessity of
requesting an attorney general decision.

3We note the information being released contains information to which the requestor has a right of
access. Because such information would be confidential with respect to the general public, if the department
receives another request for this information from a different requestor, the department must again seek a ruling
from this office.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

~
Bob Davis
Assistant Attorney General
Open Records Division

RSD/tp

Ref: ID# 393003

Ene. Submitted documents

c: Requestor
(w/o enclosures)


