ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

September 13, 2010

Ms. Cara Leahy White

Taylor Olson Adkins Sralla Elam, L.L.P.

For Lubbock Regional Mental Health and Mental Retardation Center
6000 Western Place, Suite 200 ST

Fort Worth, Texas 76107-4654

OR2010-13867
Dear Ms. White:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID#393434.

The Lubbock Regional Mental Health and Mental Retardation Center (the “center”), which
you represent, received a request for eight categories of information pertaining to the center’s
statistics and policies, including information regarding the commitment of individuals under
orin lieu of a magistrate’s warrant for emergency detention and policies concerning medical
clearance. You state you do not possess most of the requested information.! You claim that
the submitted information is excepted from disclosure under sections 552.101 and 552.103
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted information. '

Initially, we must address the center’s procedural obligations under the Act. Section 552.301
of the Government Code prescribes the procedures that a governmental body must follow in
asking this office to decide whether requested information is excepted from public °
disclosure. Pursuant to section 552.301(b) of the Government Code, the governmental body

In responding to a request for information under the Act, a governmental body is not
required to answer factual questions, conduct legal research, or disclose information that did not
exist at the time the request was received. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex.Civ.App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 563 at 8
(1990), 555 at 1-2 (1990).
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must request a ruling from this office and state the exceptions to disclosure that apply within
ten business days after receiving the request. See Gov’t Code § 552.301(b). In this instance,
you state the center received the request for information on June 22, 2010. However, you
did not request a ruling from this office until July 7, 2010. Thus, we find the center failed
to comply with the requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption the
information is public and must be released. Information that is presumed public must be
released unless a governmental body demonstrates a compelling reason to withhold the
information to overcome this presumption. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ); see also Open Records Decision
No. 630 (1994). A compelling reason exists when third-party interests are at stake or when
information is confidential by law. See Open Records Decision No. 150 at 2 (1977).
Although you raise section 552.103 of the Government Code, this exception is discretionary
in nature. Section 552.103 serves only to protect a governmental body’s interests and may
be waived; as such, it does not constitute a compelling reason to withhold information for
purposes of section 552.302. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
section 552.103); Open Records Decisions Nos. 665 at 2 n.5 (2000) (discretionary exceptions
in general), 663 at 5 (1999) (waiver of discretionary exceptions). Accordingly, the center
may not withhold the submitted information pursuant to section 552.103 of the Government
Code. However, because section 552.101 can provide a compelling reason to withhold
information, we will consider the applicability of this exception to the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information that other statutes make confidential.
Section 611.002(a) of the Health and Safety Code provides “[c]ommunications between a
patient and a professional, and records of the identity, diagnosis, evaluation, or treatment of
apatient that are created or maintained by a professional, are confidential.” Health & Safety
Code § 611.002(a). Section 611.001 defines a “professional” as (1) a person authorized to
practice medicine, (2) a person licensed or certified by the state to diagnose, evaluate or treat
mental or emotional conditions or disorders, or (3) a person the patient reasonably believes
is authorized, licensed, or certified. See id. § 611.001(2). Sections 611.004 and 611.0045
provide for access to mental health records only by certain individuals. See Open Records
Decision No. 565 (1990). These sections permit disclosure of mental health records to a
patient, a person authorized to act on the patient’s behalf, or a person who has the written
consent of the patient. See Health & Safety Code §§ 611.004, .0045. Uponreview, we agree
the submitted information constitutes mental health records that are confidential under
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section'611.002 of the Health and Safety Code. Accordingly, this information may only be
released in accordance with sections 611.004 and 611.0045 of the Health and Safety Code.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

/S B

Vanessa Burgess

Assistant Attorney General
Open Records Division
VB/dls

Ref: ID#393434

Enc. Submitted documents

c: Requestor
(w/o enclosures)

2As ourruling is dispositive, we do not address your remaining arguments against disclosure.




