ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

September 20, 2010

Mr. Vic Ramirez

Associate General Counsel
Lower Colorado River Authority
P.O. Box 220

Austin, Texas 78767-0220

OR2010-14231

Dear Mr. Ramirez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 393920.

The Lower Colorado River Authority (the “authority”) received a request for a map of two
specified rate districts; a list of service area addresses showing meter size and to which
district the meter is assigned; a cost of service study regarding a proposed rate increase; daily
demand vs. capacity of the system from 2004 through 2009; total amount of water purchased
from a speciﬁéd supplier, the total amount of water accounted for and lost, and peak usage
from 2004 through 2009; and the addresses and water usage information for the highest and
lowest users for 2009. You state the authority does not have a cost of service study.! You
claim portions of the submitted information are excepted from disclosure under
section 552.101 of the Government Code.> We have considered the exception you claim and
reviewed the submitted information. We have also received and considered comments from
the requestor. See Gov’t Code § 552.304 (interested party may submit comments stating
why information should or should not be released).

'We note the Act does not require a governmental body to release information that did not exist at the
time the request for information was received or create new information in response to a request. See Econ.
Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).

*You inform us the authority withdraws its initial claims under sections 552.103 and 552.111 of the

Government Code.
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Initially, we address the requestor’s contention the authority has previously made some of
the requested information publicly available. The Act does not permit selective disclosure
‘of information to the public. See id. §§ 552.007(b), .021; Open Records Decision No. 463
at 1-2 (1987). Section 552.007 of the Government Code provides that if a governmental
body voluntarily releases information to any member of the public, the governmental body
may not withhold that exact information from further disclosure unless its public release is
expressly prohibited by law or the information is confidential under law. See id. § 552.007;
Open Records Decision No. 518 at 3 (1989), 490 at 2 (1988); but see Open Records Decision
Nos. 579 (1990) (exchange of information among litigants in “informal” discovery is not
“yoluntary” release of information for purposes of statutory predecessor to Gov’t Code
§ 552.007), 454 at 2 (1986) (governmental body that disclosed information because it
reasonably concluded that it had constitutional obligation to do so could still invoke statutory
predecessor to Gov’t Code § 552.108). You claim portions of the submitted information are
excepted from disclosure under section 552.101 of the Government Code, which makes
information confidential by law for purposes of section 552.007. See Gov’t Code § 552.101,
see also Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions). Thus,
regardless of whether any of the submitted information has previously been released, we
must address whether any portion of the information must now be withheld pursuant to

section 552.101.

Next, we note you have not submitted a map of two specified rate districts; daily demand vs.
capacity of the system from 2004 through 2009; total amount of water purchased from a
specified supplier and the total amount of water accounted for and lost from 2004
through 2009; and peak usage from 2004 through 2009. To the extent information
responsive to those parts of the request existed on the date the authority received the request,
we assume you have released it. If you have not released any such information, you must
do so at this time. See Gov’t Code §§ 552.301(a), .302; see also Open Records Decision
No. 664 (2000) (if governmental body concludes no exceptions apply to requested
information, it must release information as soon as possible).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 182.052 of the Utilities Code, which

provides in relevant part:

(a) Except as provided by Section 182.054, a government-operated utility
may not disclose personal information in a customer’s account record, or any
information relating to the volume or units of utility usage or the amounts
billed to or collected from the individual for utility usage, if the customer
requests that the government-operated utility keep the information
confidential. However, a government-operated utility may disclose
information related to the customer’s volume or units of utility usage or
amounts billed to or collected from the individual for utility usage if the
primary source of water for such utility was a sole-source designated aquifer.
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(b) A customer may request confidentiality by delivering to the
government-operated utility an appropriately marked form provided under
Subsection (¢)(3) or any other written request for confidentiality.

Util. Code § 182.052(a)-(b). “Personal information” under section 182.052(a) includes an
individual’s address, telephone number, or social security number, but does not include the
individual’s name. See id. § 182.051(4); see also Open Records Decision No. 625 (1994)
(construing statutory predecessor). Water service is included in the scope of utility services
covered by section 182.052. Id. § 182.051(3). Section 182.054 of the Utilities Code
provides six exceptions to the disclosure prohibition found in section 182.052. See id.
§ 182.054. Moreover, because section 182.052 is intended to protect the safety and privacy
of individual customers, this statute is applicable only to information pertaining to natural
persons and does not protect information relating to business, governmental, and other
artificial entities. See ORD 625 at 4-5 (in context of Util. Code § 182.051(4), “individual”
means only natural persons and does not include artificial entities).

In this instance, you do not indicate any of the exceptions listed in section 182.054 are
applicable. You state, and provide a representative sample of documentation showing, some
of the individual customers listed in the submitted information timely requested
confidentiality for their personal information from the authority, or from a utility
subsequently acquired by the authority, under section 182.052. Therefore, the authority must
withhold the addresses of those customers under section 552.101 of the Government Code
in conjunction with section 182.052 of the Utilities Code to the extent those customers made
a written request for confidentiality prior to the authority’s receipt of this request for
information. See ORD 625 at 7 (character of requested information as public or not public
must be determined at time request for information is made). To the extent such customers
did not make a written confidentiality request prior to the authority’s receipt of this request,
the authority must release the customers’ addresses. :

You also state some of the authority’s customers elected to keep their water usage
information confidential. To the extent those customers requested confidentiality prior to
the date of the present request for information, the authority must withhold the customers’
water usage information under section 552.101 of the Government Code in conjunction with
section 182.052 of the Utilities Code. However, you inform us some of the authority’s
customers requested confidentiality from a utility subsequently acquired by the authority.
You further state these customers’ requests for confidentiality do not include water usage
information. Therefore, water usage information for customers whose requests for
confidentiality do not include water usage information is not confidential under
section 182.052 of the Utilities Code and may not be withheld under section 552.101 of the
Government Code on that basis. See ORD 625 at 4-6 (statutory predecessor required
withholding of customer’s personal information only if customer already elected

confidentiality).




Mr. Vic Ramirez - Page 4

We note the remaining information contains utility account numbers excepted from
disclosure under section 552.136 of the Government Code.” Section 552.136 states
“In]otwithstanding any other provision of this chapter, a credit card, debit card, charge card,
or access device number that is collected, assembled, or maintained by or for a governmental
body is confidential.” Gov’t Code § 552.136(b). An access device number is one that may
be used to (1) obtain money, goods, services, or another thing of value, or (2) initiate a
transfer of funds other than a transfer originated solely by paper instrument, and includes an
account number. Id. § 552.136(a). Accordingly, the authority must withhold the customers’
utility account numbers under section 552.136 of the Government Code.

In summary, to the extent the authority’s customers made a written request for
confidentiality prior to the authority’s receipt of this request for information, the authority
must withhold their addresses under section 552.101 of the Government Code in conjunction
with section 182.052 of the Utilities Code. To the extent these customers’ written requests
for confidentiality included water usage information, the authority must withhold their water
usage information under section 552.101 of the Government Code in conjunction with
section 182.052 of the Utilities Code. The authority must withhold the customers’ utility
account numbers under section 552.136 of the Government Code. The remaining
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787. | '

Sincerely,

Mack T. Harrison ,
Assistant Attorney General
Open Records Division

MTH/em

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 430
(1987), 470 (1987).
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Ref: ID# 393920
Enc. Submitted documents

c: Requestor
(w/o enclosures)




